Farmers’ Guide to the 2021 Paycheck
Protection Program (PPP)

March 31, 2021

Farmer Legal Assistance Hotline
877-860-4349

Farmers’ Legal Action Group

© Copyright 2021 Farmers’ Legal Action Group, Inc.



Farmers’ Guide to 2021 Paycheck Protection Program (PPP)
First Edition
March 31, 2021

Written by Stephen Carpenter and Lindsay Kuehn
Copyedited by Wendy Reid

This Guide, or any updates to it, is available at: http://www.flaginc.org/covid-19-guide/.

This publication was made possible, in part, with financial support from Farm Aid, the National
Sustainable Agriculture Coalition, and by the support of individual contributions to Farmers’
Legal Action Group. To help FLAG keep family farmers on the land and to support farmers’
guides like this one, please consider making a tax-deductible donation by clicking here.

Farmer Legal Assistance Hotline
877-860-4349

Farmers’ Legal Action Group
6 West Fifth Street, Suite 650
St. Paul, Minnesota 55102
(651) 223-5400
lawyers@flaginc.org
www.flaginc.org

Scott W. Carlson Lindsay R. Kuehn

Executive Director | Attorney Staff Attorney

Stephen Carpenter Wendy Reid

Deputy Director | Senior Staff Attorney Office & Grants Administrator
Lynn A. Hayes Dave Glenn

Program Director | Senior Staff Attorney Financial Manager | Accountant

These materials are not attorney-client legal advice and are intended to only provide general
legal information. Farmers and others with specific questions should consult an attorney for
advice regarding their particular situation.

With respect to any opinions, findings, conclusions, or recommendations expressed herein,
Farmers’ Legal Action Group, Inc., makes no warranty, express or implied, nor assumes any
legal liability or responsibility for the accuracy, completeness, or usefulness of any information,
apparatus, product, or process disclosed, or represents that its use would not infringe privately
owned rights. Users bear the sole responsibility for decisions affecting program participation
and may want to consult other resources.

This Guide may be reprinted for educational purposes as long as Farmers’ Legal Action Group is
credited when reprinting. © Copyright 2021 Farmers’ Legal Action Group, Inc.


http://www.flaginc.org/covid-19-guide/
http://bit.ly/FarmersLegal
mailto:lawyers@flaginc.org
http://www.flaginc.org/

Farmers’ Guide to the 2021 Paycheck Protection Program (PPP) i

Table of Contents

Page
Chapter One: Introduction and Overview of the Paycheck Protection Program ....... 1
I.  Current as of March 30, 2021 ...ttt e e e eeeessarare e e e e e e esssssssneees 1
II. Funding, Availability, and Deadlines for PPP ..........cccccceririiiriiiiniiinineeteeeeeeeeseeeeeaeen 1
A. CARES Act and Additional Funding for PPP...........ccccccoiieiiiieiiie e 1
B. PPP Program Extended Until May 31, 2021 ......c..ooeieiiiiiiiiiiiieeeeieeeeeceee e 2
C. Key Changes Made to PPP by the December 27, 2020, Economic Aid Act.................... 3
ITI. Rules and Regulations fOr PPP .........cociiviiriiiiiiinieiitenieesiestesre e e es e sseeesaesseeesaessaesssnens 3
AL ACES Of COMGIESS ...uiiiiiieiiiieeiiie ettt et e et e e st e e et eesabeeesebeeesbeesnsseeensseesnsseeennneesnseeenns 3
1. PPP Extension Act of 2021 (March 30, 2021) c....ueviievreeiiiiciereiinnreeeceirereeeeneeeeeesseeeeens 3
2. American Rescue Plan Act of 2021 (March 11, 2021).....uuueeeieeiiiiiiieeeeeeeeeeeeeeeeeeeeeen 4

3. Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act
(DECEMDET 27, 2020)..ccccurerreieirrereeeerereeieirereeeiertereesessseseessssersesesssssessssssssessesssssessssssses 4
4. Paycheck Protection Program Flexibility Act (June 5, 2020) ....cooceevveerreerveeeneenceenneen. 4
5. Paycheck Protection and Health Care Enhancement Act (April 24, 2020)................... 4
6. Coronavirus Aid, Relief, and Economic Security Act (March 27, 2020)........ccccueuu..... 5
B. 2021 RUIES OT PPP ....oeiiiiiiiiceeeeeee ettt et et e e e e e e eeeenee s 5
1. Interim Final Rule (March 22, 2021) ...ttt ce e asaanee s 5
2. Interim Final Rule (March 8, 2021) .....ccoouieeiiieeieeeeeeeeeeeeceee ettt e re e e 5
3. Interim Final Rule (FEbruary 5, 2021) ....cocviieieriieeiienieecieeseeecieeseeeceeeseeeeseeesvaessveesseens 5
4. Interim Final Rule (JANUATY 14, 2021) ccccveecuiieiieeiieerieeieeeeeeieeseesseeesesessessseessseesssesssens 6
5. Interim Final Rule (January 14, 2021) ....cccceeeiervierrienieniieeneeesieeseesseeeseesseesssaesssessseenns 6
(GR>To ToXo 3 X001 (=TS {0) ol o0 g SRS 6
1. Interim Final Rule (JUNE 26, 2020) ....cciivvreeriieiiiriieiniereeiireeeeiessteeeesssaneeessssssesssssseseens 6
2. Interim Final Rule (JUNE 26, 2020) u...ueeieiiiiiiiieiieeeeeeeeeteeieee et e e e e e e snssaeeeeeas 6
3. Interim Final Rule (JUNE 19, 2020) ..ccuuiiieieiirieieriereeerereeeenrereeeenreeeeesrereesssssssesssnnens 7
4. Interim Final Rule (JUNE 16, 2020) ...ccccouueriirirerreeecrrreeeeirereeeeinereesssreeessssseseesessseseessnns 7
5. Interim Final Rule (JUNE 1, 2020) ..cccccuieeieerieeeceireeeceieeeeeeereeeeeenreeeeeenseseesesnseeesnnnses 7
6. Interim Final Rule (APTril 30, 2020) c..uiiiiiiiiiieicieietteeceeeecte et vee s ve e s sae e e saae s 8
7. Interim Final Rule (April 20, 2020) ...ccuiiiiiiieiieiiiecieecceecere et 8
8. Interim Final Rule (April 15, 2020—Second Rule of the Day) .......cccccceeveverieecreennnenee. 8
9. Interim Final Rule (April 15, 2020—First Rule of the Day) ........cccceccevvierervieniencneenne. 8
10. Interim Final Rule (ApPTil 2, 2020) ....cooiiriiiiiiiiniicteeiecees et sae e 8
11. Other Official 2020 Rules for PPP (Released Since April 24, 2020) ....cccceevveevveenneennen. 9



ii

Farmers’ Guide to the 2021 Paycheck Protection Program (PPP)

12. General SBA Rules (Created Before the COVID-19 CriSiS)....uuvereiiiieeesiierreeeeeeeieesnnnnns 10
D. Other Official Materials (Released Since March 27, 2020).........ccoovvvuvvevieeiiiiiiiinnnnen. 10
Chapter Two: PPP Eligibility.........cccoooiiiiiieeeeee e 11
I.  General PPP Eligibility Rules for First Draw and Second Draw Loans.........ccccceceeeenenee. 11
A.  Eligible BUSINESSES.......uvviiieiiiiiieeciiiee ettt e ettt e et e e e e aba e e e eeasaeeeeaaaeeeenes 11
1. Various Kinds of Smaller BUSINESSES.......ccccevterierniiinieriiienieniieeseesiesseesiseesseesssessseenns 11
a. First Draw PPP Loans—500 EMployee MaX........cccccveervueiineeenniieesseeesceeseceeeesneens 12
b. Second Draw PPP Loans—300 Employee MaX........cccceveererrieneeneensieneesienieeneeenees 13
2. Small Business Concerns—First Draw Only..........ccocceveevieninnieniinnenrienceeeeeseeeesaeenne 13
3. SEASONAl BUSINESSES ...eccuviieeeiiieeiiieeiieeecteeectee e ceeeeeteeeeaeeeeseeeessseeessesessseessseesssseesssseennns 14

B. Eligible Self-Employed Individuals, Sole Proprietorships, and Independent
Contractors—Including Farmers and Ranchers ...........ccccoccvevviiiiniieniiieniecceeee, 14
C. Farms and SBA Affiliation RUles .........ccccoooiiiiiiiiiiiiieiicccceceeeee e 15
D.  Immigration STAtUS.......ccccciieiiiiiiiieeiee ettt et ee et eeeaaeesnaeeeenneeennnes 17
E. Must Have Been in Operation as of February 15, 2020—With One Exception............ 17
F. Must Have Paid Employees or Be Self-Employed............ccccoeviiiiiiiniiiiiiiieiieiees 17
G. Other Eligibility Rules—What Makes Borrowers Ineligible..............cccccceriiiininnnnnnen. 18
1. Delinquent or Default on Federal Loan..........c.ccoecuiieeiiiiciieccieecceeccee e veeeevee s 18
2. TH1EZAl ACHIVITY .ecuurieeieeeceeeeee ettt et e e e e rtte e e e e e e tae e s e e e s aeeesneeessnseeeesaeessneannns 18
3. Household EMPIOYET.......ccccouiiiiiiiiiieciieceteceiee et seae e see e s see s s e e s seeeesaeesssaesssaneennns 19
4. Some Criminal Charges, Probation, Parole, or Incarceration ...........ccccceceeeecueereneenns 19
5. SOME BANKITUPLCY ..uveeuiieiiiiiiiiriieieetesteetee ettt ettt et e se et et esae e e e sneas 19
6. Business Has Permanently Closed..........cccccevueriininiiininniiniiinieienteeeeeeeeeeeee e 19
7. Controlling Interest in Business by Certain Officials........ccccceeerveerireriienvieniieniennen. 19
8. Business is an Issuer of Certain SECUTItIES .......cccevvueeriirieeriiiniierieereeeseeseesreeseesaeens 20
9. Receives a Shuttered Venue Operator Grant..........co.ceeeeveeeeeriernienensenieesesseeneeseeseens 20
10. Additional Ineligibility Rules for Second Draw PPP Loans Only .........ccccceceeveenueennenee. 20
a. Primarily Engaged in Political or Lobbying Activities........cccccevveervierverrveenveerneenns 20

Entities with Certain Relationships to the People’s Republic of China

OF HONE KON ..ttt ittt ettt 20
c. Required to Register Under the Foreign Agents Registration Act ......c..ccccceueeuueeee 21
II. Additional Eligibility Rules for Second Draw PPP Loans Only ..........cceccevervieneenieneennenne. 21
A. Must Have Previously Received and Used a PPP Loan ...........ccccoeeeveeeenieeecnieecneeeeenen. 21
B. Employ No More Than 300 EMPIOYEES ........c.cccevviiiiiiiiciiieeciiee et 22
C. Revenue Reduction of at Least 25 PErcent .......cc..uvvvvviiiiiiiiiiiiiieeeeeeeeeieeeeeeee e 22



Farmers’ Guide to the 2021 Paycheck Protection Program (PPP) iii
1. Gross Receipts DefiNed ........ceeeuiiiciiiiiiiieieccieeeiteee ettt s e s seae s sae e e s saaessaaeennns 22
Gross Receipts for FOr-Profit BUSINESSES .......ccceeiertirieeiienieienteseeeeeee e 22
b. Self-Employed, Independent Contractors, and Sole Proprietors.........c.ccccceuen.e.. 22
c. Nonprofits, Veterans Organizations, 501(c)(6) Organizations, News
Organizations, and Destination Marketing Organizations.........cc.cccceeeueerevveesnnenn. 23
d. Gross Receipts Do Not Include.......ccccoeeevieriiniriieniiieeieneeeeteeeeeeeeee e 23
2. Demonstrating the Required Revenue Reduction ..........ccccceceeerviennieninnieniiencnneenncnne. 24
a. In Business for the Entirety of 2019 .....cccueeciiieeiiiiciieeeeceeeeecee e, 24
b. Not in Business During First and Second Quarters of 2019..........ccccceeeeieercuneennee 24
c. Not in Business During, First, Second, or Third Quarters of 2019 ..........cccuccu..... 24
d. Notin Business at all DUIING 2010 .....c.cociiriiiriiiniieiiienieeeenteeieeseesseeeseeeseessaeens 25
Chapter Three: PPP Loan Amount and Terms ............ccccocouvieeiiieenieeecieeccieeeceeeecvneeeeneenns 26
I[.  Maximum PPP LOAn AMOUNES....cc.ceiriuiirriieriieeeiieeeteeesieeeerieesereessareeesnneessneesssseessseessnnees 26
A.  Maximum First Draw PPP LOAINS .......ccccuuiiieiiiiieeeiiiee ettt e e e e aaee e 26
B. Maximum Second Draw PPP LOANS ........cccccccuiieiiiiiiiiecciie et 26
L. PaYTOIl COSES wuteuiieiiiiiieieeteeieet ettt ettt s et e et st s b e e sat e s b s se e s b e s st e sabeessaesasesanas 27
Payroll Costs DefiNed..........cccoiiiiiiiieeiieceeee e 27
B. Excluded from Payroll COStS.........coouiiiiiiiieiiieiieiie ettt 28
II. Calculating PPP Loan AMOUNLS ......cccceetrrierieniieientesieeteeieesteete e e te st e sseeste st esseeseesseessenns 29
A. Calculating First Draw PPP Loan AMOUNLS...........cccceeiieiiiiiiiiiiiee e 29
1. Borrowers with EMPIOYEES .....c.cocueeiiiiiriirieieeiereeteeteeeteetete ettt 29
2. Self-Employed Borrowers with No Employees Who File a Schedule F
OF @ SCREAULE C ...ttt ettt e et e e e te e e reeeeaaae e sse e e nneeeenseeennsaennns 30
3. Self-Employed Borrowers, With Employees, Who File a Schedule F
OF @ SCREAULE C ...ttt et e e etee e e te e e e re e e e aeeeessee e nseeeesneeensaennns 31
4. Seasonal EMPIOYETS ....cccccciiriiriiiinieiiiertesiteesieesressieeseessteesaeessaessasesaessseesssesssessssesnnes 33
5. Others—Corporations, Nonprofits, Veterans Organizations, Tribal Businesses,
Partnerships, and LLC OWIETS .......cociiriierriiniieeneeniersieessesseeseessseesssesssesssesssessseesnnes 33
B. Calculating Second Draw PPP Loan AmMOuUnts...........ccceeeeviieeeeiiiieee e 34
1. Borrowers With EMPIOYEES ......ccccuervuiiriiriiiiiiiiieerieeieeeeete et esaeesaeeseesveessaesssessanens 34
2. Self-Employed Borrowers, Without Employees, Who File Schedule F
OF @ SCREAULE C ...ttt e et e e e te e e re e e ae e e sae e e saeesesaeeennsaenans 35
3. Self-Employed Borrowers, With Employees, Who File a Schedule F
OF @ SCREAUIE C ...ttt e et e e et e e e te e e e ae e e sae e e saeeeesaeesnsaenans 36
Seasonal EMPIOYETS .......cccciieeiieieiieeccieeeiieeeceeeettees e e e steeseaeeessseesssseesssneesssnsesnssasnnns 37
5. New Entities: Corporations and Nonprofits with Employees, but
Not in Operation Between February 15, 2019 and February 15, 2020....................... 38



iv

Farmers’ Guide to the 2021 Paycheck Protection Program (PPP)

6. New Entities: Self-Employed Borrowers With Employees, but
Not in Operation Between February 15, 2019, and February 15, 2020...........ccc........ 39
7. New Entities: Self-Employed Borrowers Without Employees, but
Not in Operation Between February 15, 2019 and February 15, 2020..........cccccuuuun.... 40
8. Others—Corporations, Nonprofits, Veterans Organizations, Tribal Businesses,
Partnerships, and LLCS .....ccciiciiiiiieicieceteccieesiteeste e s steesere e e sae e s saaessssaesssvaessvnesnans 40
III. COSEOF tRE PPP ..ottt eeeeat vt e e e e e e e saaae e e e e e e sessssanaeeeeeesessnnsssneneens 41
IV. Additional Terms of PPP LOANS .......ccccueeeiuieeeiireeiieecereeecteeeeiteeeeaeeeeseeeesseeeesseesssssesssessnsees 41
A.  Only One First Draw and One Second Draw PPP Loan Per Borrower, with an
Exception for First Draw Loan INCreases..........cccueeeeeiuveeeeeiiieeeeeiiee e eeereee e e 41
B. No Personal Guarantees or Collateral Required .............cccccooeeiiiiiiniiiiicceeee, 42
C.  Agent Fees POSSIDIE........ccouiiiiiiiiccee e e e 42
D. Repayment Period NOw Five YEATrs .........ccceceeiiuiiiiiiiiiiieceiiee e 42
E. Ten-Month Deferral Period ..........c.cccooiiiiiiiiiiiiiiieiieieeeeeeeeeeee e 42
F. Interest Rate is 1 PEICENt .......cccoiiiiiiiiiiiiiiiiiieiee e 43
V. Allowable Uses 0f PPP LOAn FUNAS ....ccccueeeiiiiiiiecieecee ettt e eee e rae e e eeeaneeas 43
A.  Employee Payroll Costs and Owner Compensation Replacement ................ccceeeneeee. 44
1. Payroll Costs for Borrowers with EMpPIOYEeSs .........ccccuveeeiieeciieeeiieeceeeeeeeeee e 44
2. Owner Compensation Replacement for Self-Employed Borrowers............ccccccuven..... 44
B. Group Health Care, Life, Disability, Vision, or Dental Benefits and Premiums .......... 44
C. Mortgage Interest PAyments..........cooooiiiiiiiiiiiiiniiicceieceeeee e 45
D. Rent or Lease PAYMENTS. ...........uuuiiiiiiiiiiiiiiiiiiiiiiieiiiiieieieitieieieieeeeeieeeeeeeeeeeseseeeeereeeeeeeeaee 45
E.  Utlity PAYMEnts .....cccoooiiiiiiiieie ettt et sttt e ens 45
F. Interest on Certain Debts.........ccccoiiiiiiiiiiiiii e 46
G. Refinancing an SBA EIDL Loan Made Between January 31, 2020, and
April 3, 2020—First Draw PPP Loans Only ..........ccccccoeiiiiiiiiiiiiii e 46
H. Covered Operations EXpenditures...........ccccoceeeiuiiieiiiiiiieeciiee e 46
I.  Covered Property Damage COStS .......cuuiiieiuiiieieiiiie ettt et e 47
J. Covered SUPPHET COSES.....cccuuiiiiiiiiiie ettt e e e v e e e e eaa e e e e eaaaeeeenes 47
K. Covered Worker Protection Expenditures.............ccccocveieeiiiiiieeiiiieicciee e 48
VI. Uses Not AlloWed—LODDYING.....ccceetirirrierierenieeeeteeteree ettt st ee st 48
Chapter Four: PPP Loan Application and Documentation Requirements................. 49
I PPP ADPICALIONS ...uviiiiiiiiiiieiteeeteeete et e st e e sre e s te e e saee e e stae s s saaeessseeessaaessssaessssaesnsaaasnsees 49
A.  First Draw PPP Loan APpPliCations ........cc.ccociiieiiieiiiieciieeciee e 49



Farmers’ Guide to the 2021 Paycheck Protection Program (PPP) v

1. Standard Application—SBA FOIm 2483......cccciiieiiiiiiiiiiieccieeccee st e e veesseeeeene 50
2. Application for Some Schedule C Filers—SBA Form 2483-C.......ccccoceeeeierrcueeeccreennnnn. 50
B. Second Draw PPP Loan Application—SBA Form 2483-SD........c..cccceeviiiieiiiireeennnne. 50
1. Standard Application—SBA FOrm 2483-SD .......cccceeviirieerienieecieeneeeseeeseeesveesveesneens 50
2. Application for Some Schedule C Filers—SBA Form 2483-SD-C.......c.cccceecerverernnenne 51
II. Documenting PPP Eligibility, Including for Self-Employed........ccccceeveervierniinveenceeneennnen. 51
A.  Documentation Required for First Draw PPP Loans .........cccceeevveeviieecieencieeeiieeeen 51
1. Documentation for Borrowers with EMpPlOYees........ccccecuereiirieriiiinieniieinienieeseennens 51
2. Documentation for Self-Employed Schedule C Filers........ccccocervuerrieniierneiniienneeneenne 52
3. Documentation for Self-Employed Farmers Who File Schedule F ............................. 52
4. Additional Documentation for Partnerships and Nonprofits.........cccccceeeveeeeceeecneenns 53
B. Documentation Required for Second Draw PPP Loans ...........ccccceeevuveeecvieencneeeeneeennee, 53

1. Borrower Elects to Use 2019 Forms—Additional Payroll Documentation
May Not be REQUITEA .....coveieiiriiiiierieeteeieee ettt sae st sre e s e s saessaaesanes 53
2. Documentation Required for Loans Greater than $150,000 .......ccccceeeevuverrcrieecveennnee. 53
3. Documentation Required for Loans Less than $150,000........ccccccuevvvieievieinceenncneennns 54
ITI. Receive PPP Loan Funds Within Ten Days ........ccccceeeerrierreeniieeseenieeseesiesseeeseesseessssesnnes 54
Chapter Five: Requesting a Loan Increase for First Draw PPP Loans ........................ 55
I.  Eligibility for First Draw PPP Loan INCreases.........cccceeveerversienieneenseeneeseeneeseeseeseeseeseenae 55
A.  Some Farmers and RancChers...........cccoeviiiiiiiiiiiieciccciee e 55
B. Some Seasonal EMPIOYETS ........cccueeiiiiriiiiiieiieeiieie ettt ens 56
C.  SOmeE PartnerShiPsS......cc.oiiiiuiiiiiie ettt et eaae e eae e e eree e 56
D. Other Eligible Borrowers for a First Draw PPP Loan Increase ............cccccceevveeniiennnnn. 57
1. Fully Repaid First Draw Loan Prior to December 27, 2020........cccccvveeecuveeecveeecveeennen. 57
2. Repaid Part of a First Draw Loan Prior to December 27, 2020 ........ccccccveeeveeecnveennen. 57

3. Not Accept Full Amount of an Approved First Draw Loan Prior to

| DISYCI1 0] oY) w2l Y0 121 o NN 58
II. Deadline to Request a First Draw Loan Increase—March 31, 2021—Or Maybe Later .....58
ITII. Disbursement of Increased First Draw PPP Loan Funds ........ccccccceevevvveveeereeeeieeeenneeeneen. 58
IV. Impact of Increased First Draw PPP Loan Funds on Receiving a Second Draw Loan.....59
Chapter Six: PPP Loan Forgiveness and Potential Repayment ..............c.ccceceeeennee. 60
I.  Loan Forgiveness Covered Period..........cccceeiirerrieninniniienieienteseeeeesce et eee s 60
II. Expenses that Qualify for Loan FOrgiveness .......cccccocereevienirnennenennieeeeseeeeseeee e 60
A. Payroll Expenses that Qualify for FOrgiveness............ccccceeeeviieviieiciee e 60
1. Qualifying Payroll Expenses for Employers with Employees.......cccccceeeeieerciieecneenneee. 61

2. Owner Compensation Replacement for Self-Employed Individuals........................... 62



vi

Farmers’ Guide to the 2021 Paycheck Protection Program (PPP)

B.

I11.

Iv.

oo »

VL

a. Self-Employed Schedule F Filers........cccooeeiimiiiieninninienccceteeeeeeeeeee e 62
b. Self-Employed Schedule C Filers.........coceeieieriiininenieeeeeeeeeeeeeeeesee e 63
Non-Payroll Expenses that Qualify for Forgiveness..........ccccccoeevveiiiniiiieiieciiieeceeee. 64
1. Business Mortgage Interest Payments .......c.ccccoceeviiiiiniiiiiiniiniienenieneceeeeeeneene 64
2. Business Rent or Lease PAymMents ........cccecveeeeieeiiieiieiieeeccceees e secenee e e eeee e s eeneeas 65
3. Business Utility PAymMENts........ccccecciieeiiiieiieeeieeecteeccteeeceeeeecveeesaeeeseaeeesaseesssneesssnesnnns 65
4. Covered Operations EXpenditures.........cccecueeecieeeiieeniiieceieeeceeeeeeeesceeeecne e eeeeeveeens 65
5. Covered Property Damage COSES ......ccccvueieiieieiieeeiieiiieeeeieesireessneesseeeeseesssvnessveesnnns 66
6. CoVEred SUPPIET COSLS ...cicuiiiriiieiiiieiiteecie et esttees e e e steessteeesae e s setesssaaeesssaeessaeannns 66
7. Covered Worker Protection EXpenditures .........ccccceceeveriieneesieniienennienteseeienceeeeeene 67
Principal and Interest are Eligible for Forgiveness ............ccccccoeevviiiviieniiiencieeeeeeee 67
Requirements for Receiving Full Loan FOrgiveness ..........ccoceeeevieriienensienienseneeneeseeeeene 68
At Least 60 Percent of Loan Spent on Payroll..................coocooiiiiiiiiiiiiieeee 68
Wages Remain Within 75 Percent ............ccccoooooiiiiiiiiiiiccecccee e 68
Full-Time Equivalent (FTE) Employees Remain the Same ................ccccccoveiiiinenennn. 69
Exemptions to Loan Forgiveness Reductions ..........ccccceveeeeieriieninieniienensenceseeeeeeeeene 69
Exemptions Based on Changes in Salaries and Wages............ccccceeevvveeeeciiieicciiieeeens 70
1. Employer ResStores HOUTS .....cccceeiciiieiiieeieeeiteectteeeteeeeteeeeaeeeeeessssaeessaaeesssaeessnesnnns 70
2. Borrower Has a PPP Loan of $50,000 OF LESS........ciuvurereererreeeeieirereeerrereeeeesneeeenennens 70

Exemptions to Loan Forgiveness Reductions Based on

Changes in FTE EMPIOYEES......ccuoiiiiiiiciiieeiieeciee ettt tae e eaae e s svee e 70
1. Employer Lays Off an Employee and Later Tries to Restore Hours .........ccccceevverneenne 70
2. Inability to Rehire or Replace EMPIOYeEe.......cc.ceeeuiiieiiiiciiicieeeeecccee e e esvee e 70
3. Employees Fired for Cause, Voluntarily Resign, or Ask for Reduction of Hours......... 71
4. Borrower has a PPP Loan of $50,000 OF LESS .....cccueeeeiieeerieeeiiieeeieeeeeeeeeeeeeereeeeeneeeenns 71
Safe Harbor Rules that Prevent Loan Forgiveness Reductions............c.cccceeevveerveennnee. 71

1. FTE Reduction Safe Harbor 1—Unable to Return to Business Activity
Due to COVID-19 ReSITICHIONS ..ceeccuvvieeieeiieeeeeieeeececteeeeeceeeeeecereeeeenreeeseeseaeeeenneeeens 72
2. FTE Reduction Safe Harbor 2—Reversals of FTE Employee Reductions................... 72
Loan Forgiveness Applications—Four Options Available..........cccccoceverveninninnenicnneneen. 72
Standard PPP Loan Forgiveness Application—SBA Form 3508 ...........cccccceeeeeiiienenn. 73
Simplified PPP Loan Forgiveness Application—SBA Form 3508EZ..............cccouu...... 73
Loan Forgiveness Application for Loans of $150,000 or less—SBA Form 3508S ....... 73
Lender Equivalent Loan Forgiveness Application..............ccccveevieeeiieeeciieeeeeeeree e 74

Documentation Requirements for PPP Loan FOrgiveness ........ccccceeeveeeceeecieeesieeeencneennns 74



Farmers’ Guide to the 2021 Paycheck Protection Program (PPP) vii

A. Documentation of Payroll or Self-Employment Income..............ccccvveeeuveeecieencreeennnenn. 74

1. Required Payroll Documentation .........cccecueieeuieeeiieeeniieeicieeecieeeceeeeceeeeeseeeesseeesseeeennns 74

2. Required Self-Employment Income Documentation ............ccecceceeeveenenseeneenenseennenne 75

3. Requirements for Submitting and Keeping Payroll Documents ...........ccccceceevuereennne 75

B. Documentation of Non-Payroll EXPenses ..........cccccoevuieiiiiiiiiniiiiiieiieniceieeseeee s 75

1. Non-Payroll Documentation Defined...........ccceceevirnienirniniienieieetereeeeceseeeeseeeene 76

a. Documenting Business Mortgage Interest Payments........ccccceevueeeveerrveerevneennnnenn. 76

b. Documenting Business Rent or Lease Payments..........cccccueeeeeeirieeescieecnieesnieeennns 76

c. Documenting Business Utility Payments.........ccccccceevieneeneniieneniienienenecnceseeeeens 76

d. Documenting Covered Operations EXxpenditures ..........ccccceceeveevenennenseencnseneens 76

e. Documenting Covered Property Damage COStS.......ccceeeereerruerreeniuenseenieesseeeneenns 77

f.  Documenting Covered SUpPPlier COStS.....ccccvirriieiriieiriieerieeecieeeseeeesreeesveeseeeesnnns 77

g. Documenting Covered Worker Protection Expenditures..........cccceeevveriveervennennne. 77

2. Requirements for Submitting and Retaining Non-Payroll Documentation ............... 77

C. Additional Documentation Requirements for Standard Form 3508 .......................... 78

1. Must Submit FTE Employee NUMDETS........ccccecieiirniinieiiniereeienteieeieseeee e 78

2. Documentation t0 Keep .......ccccceeriirieiiiiiiiiieiieeieeetcteceeet et 78

D. Additional Documentation Requirements for Form 3508EZ ..........c...cccoeeeeviveennennee. 79
E. Additional Documentation Requirement for Second Draw PPP Loans....................... 79
VII. Decisions on PPP Loan FOIZIVENESS ......cccuueieeeeeerieeereeieeiieeeeecteeeseesesnesssssseessssssssssssssees 79
A. Lender Must Confirm Receipt of Application and Documentation ..............ccccoeeueee.e. 79
B. Lender Has Sixty Days to Make a Decision on Loan Forgiveness..............ccccccceuennee. 79
C. SBA Has Ninety Days to Provide Forgiveness Funds............ccoccoeviiniiininiiineneeen, 80
D. Lender Must Inform Borrower of Loan Forgiveness Decision.............c.ccccceeuveeeveenee. 80
E. Borrower Has Right to Request SBA Review if Forgiveness is Denied......................... 80
F. SBA Has the Right to Review a Borrower’s Compliance with All PPP Rules................ 81
VIII. Tax Implications of PPP Loan FOIZIVENESS ........cccceeteruirrierieneerienieneetesee et seeeee e 81
Chapter Seven: Appeals of PPP Loan and Loan Forgiveness Decisions...................... 83
I.  Appealable DECISIONS. ...cccceoueirieriirieeieniereete ettt et e e s e ae st esseesae st e sseeeesneesnenns 83
A.  When and How SBA Conducts PPP Loan RevVIews..........ccccceeeviirieniinenieneeccienenne 83
B.  Four Types of Appealable DeCIiSIONS............cccvieiiiieciieeiiie et 83

| S 1Y Vo T\ ) A2 o] 01X | O USSR 83

A, BOITOWET ONLY....uiiiiiiiiiiiie ettt ettt tae e e eta e e e eaae e etaeeeaaeesaneeeeaneeas 84



viii Farmers’ Guide to the 2021 Paycheck Protection Program (PPP)

B.  SBA Official DeciSions Only..........cccccoriiiiiiiiiiiiiee et 84
ITI. Timeline for Filing an Appeal Petition—Thirty Days.........ccecceeeviernernienienneeneerreeneennens 84
IV. How to File an Appeal Petition ..........coceeiueeiiniiiienieieieeteeeteee ettt 84
V. Requirements of Appeal Petition ........cccevieeiriieriieniiierteeeeeteieeteste et 85

A. Required Content of the Appeal Petition.............ccccouiiiiiiiiiiiiiiiiicccee e 85

B. Required Format of Appeal Petition.............ccooiuiiiiiiiiiiiieiiiiee e 86

C.  Proof that Petition was Delivered............cccceeriiiiiiiieiiieciieceeeeeee e 86
VI. Decision on the APPeal........ccccoouiiiiiiiniiiirieeeeee ettt st 86
VII. Alternative Dispute Resolution (ADR) .....ccccceciirieriieiniiniieenieniessieesseeseeeseessseessesssessseens 87

Chapter Eight: Discrimination in PPP ...t saee e 88



Farmers’ Guide to the 2021 Paycheck Protection Program (PPP) 1

Chapter One: Introduction and Overview of the Paycheck Protection Program

In 2020, the CARES Act created a new Small Business Administration (SBA) program called the
Paycheck Protection Program (PPP).* Under this program, banks and other lenders, including
the Farm Credit System, make loans guaranteed by the federal government to small businesses.2
The loans are designed to be forgiven, so long as the business continues to employ workers and
uses the funds on allowable expenses. On December 27, 2020, the Economic Aid Act changed
some of the rules for PPP loans and extended the application deadline until March 31, 2021.3
The deadline was extended again with the passing of the PPP Extension Act.4 The current PPP
deadline is May 31, 2021.

1. Current as of March 30, 2021

This Guide to the 2021 Paycheck Protection Program is current as of March 30, 2021.

FLAG previously published three editions of the Farmers’ Guide to COVID-19 Relief. Each
included a section on the Paycheck Protection Program.5 Recent changes to PPP warrant the
creation of a stand-alone Guide to PPP.

II. Funding, Availability, and Deadlines for PPP

The funding, availability, and potential loan forgiveness of PPP has been confusing and has
changed several times.

As of February 7, 2021, over six million loans have been made for about 623 billion dollars.®
A. CARES Act and Additional Funding for PPP

The CARES Act originally gave 349 billion dollars in funding for the PPP.7 According to
SBA, that money ran out by April 16, 2020.8 On April 24, 2020, the Paycheck Protection

t  Coronavirus Aid, Relief, and Economic Security Act (CARES Act) § 1102(a), 116 Public Law 136, 134
Stat. 281 (March 27, 2020). As a bill, it was known as H.R. 748 (March 27, 2020).

2 Lenders can be existing SBA lenders, federally insured depositary institutions, federally insured credit
unions, and the Farm Credit System. CARES Act § 1102(a) (March 27, 2020).

3 Consolidated Appropriations Act, 2021, 116 Pub. Law 260, Division N, Title III, Economic Aid to
Hard-Hit Small Businesses, Nonprofits, and Venues Act (Economic Aid Act) § 323(a) (December 27,
2020). As a bill it was known as H.R. 133.

4 PPP Extension Act of 2021 (PPP Extension Act) § 2, 117 Public Law 6 (March 30, 2021). As a bill, it
was known as H.R. 1799 (March 30, 2021); SBA, Paycheck Protectlon Program (March 30, 2021), at:

program.
5 They can be found on FLAG’s website, at: http://www.flaginc.org/covid-19-guide/.

6 SBA, Paycheck Protection Program, PPP Data (February 10, 2021), at: https://www.sba.gov/funding-
programs/loans/coronavirus-relief-options/paycheck-protection-program/ppp-data.

7 CARES Act § 1102(b) (March 27, 2020).

8  The exhaustion of PPP money was announced in an SBA statement that does not now appear on the
SBA list of Press Releases and Media Advisories. For reporting on the exhaustion of PPP money, see
Emily Flitter, Loan Money Runs Out While Small-Business Owners Wait in Line, New York Times
(April 16, 2020), at: https://www.nytimes.com/2020/04/16 /business/coronavirus-sba-loans-out-of-
money.html; see also Mark Niquette and Jennifer Jacobs, Small Business Relief Funds Drained Fast
With Many Shut Out, Bloomberg (April 16, 2020), at:
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Program and Health Care Enhancement Act (Enhancement Act) became law.9 It gave an
additional 310 billion dollars in funding for the PPP.° Then, on December 27, 2020, the
Economic Aid Act became law." It provided billions of dollars more in PPP funding.

B. PPP Program Extended Until May 31, 2021

Following the passing of the PPP Extension Act, the new deadline to apply for PPP loans is
May 31, 2021.12 Lenders will then have thirty days to process the applications.

PPP funds are available on a first come first serve basis.?3 This has been an important
detail, especially considering the history of funding and enrollment for the program. Under
the original terms of the CARES Act, the deadline to apply for a PPP loan was June 30,
2020.4 When the first round of funding ran out, SBA temporarily stopped accepting
applications.’s The Enhancement Act then provided additional money for the PPP, and
SBA began accepting PPP applications again on April 27, 2020.1° Then, on July 4, 2020—
after the original June 30, 2020, deadline had passed—an extension of PPP became law.7
SBA started accepting PPP applications again on July 6, 2020, and accepted them through
August 8, 2020.:8 With the passing of the Economic Aid Act on December 27, 2020, more
money was allocated for PPP loans, and the deadline was extended through March 31,

10

11
12

13

14
15

16

17

18

-16 /virus-rescue-program-for-small-business-

runs-out-of-money.

Paycheck Protection Program and Health Care Enhancement Act (Enhancement Act), 116 Pub Law
139, Division A—Small Business Programs § 101(a)(1) (April 24, 2020).

An official statement announced the resumption of PPP. See Joint Statement by SBA Administrator
Jovita and Treasury Secretary Steven T. Mnuchin on the Resumption of the Payback Protection
Program (April 24, 2020), at https://www.sba.gov/about-sba/sba-newsroom/press-releases-media-

advisories/joint-statement-sba-administrator-jovita-carranza-and-treasury-secretary-steven-t-

mnuchin-resumption.

Economic Aid Act § 323(d) (December 27, 2020).

PPP Extension Act § 2 (March 30, 2021); SBA, Paycheck Protection Program (March 30, 2021).
Self-Employed PPP Interim Final Rule, 85 Fed. Reg. 21,747, 21,752 (April 20, 2020); First Official
PPP Interim Final Rule, 85 Fed. Reg. 20,811, 20,813 (April 15, 2020); Initial PPP Interim Final Rule,
at 13 (April 2, 2020).

CARES Act § 1102(a)(2) (March 27, 2020).

SBA published the first application form for PPP on April 3, 2020. Small businesses and sole
proprietorships could apply for the PPP beginning April 3, 2020. Independent contractors and self-
employed individuals could apply starting April 10, 2020. However, because the program ran out of
money, SBA temporarily stopped accepting PPP applications. For the first application form SBA
released, see SBA, Payback Protection Program Borrower Application Form (April 3, 2020),
https://www.sba.gov/document/sba-form--paycheck-protection-program-borrower-application-
form. A PDF of the original application can be found at:
https://www.sba.gov/sites/default/files/2020-04/PPP-Borrower-Application-Form-Fillable.pdf.
Enhancement Act § 101 (April 24, 2020); Small Business Association (SBA), Press Release No 30-34,
Joint Statement by SBA Administrator Jovita Carranza and Treasury Secretary Steven T. Mnuchin on
the Resumption of the Paycheck Protection Program, at:

https://www.sba.gov/article joint-statement-sba-administrator-jovita-carranza-
treasury-secretary-steven-t-mnuchin-resumption.

Paycheck Protection Program Flexibility Act of 2020, Pub. L. No. 116-142, 134 Stat. 641 (June 5,
2020).

See SBA, Payback Protection Program, Notice: Paycheck Protection Program Has Reopened (July 24,
2020), at: https://www.sba.gov/funding-programs/loans/coronavirus-relief-options/paycheck-

protection-program.
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2021.29 The most recent legislation, under the PPP Extension Act, extended the PPP
deadline to May 31, 2021.2°

C. Key Changes Made to PPP by the December 27, 2020, Economic Aid Act

Following the enactment of the Economic Aid Act, there are now two types of PPP loans
that a borrower may apply for. One type is called “first draw PPP loans.” The other is called
“second draw PPP loans.”2! First draw PPP loans, as the name suggests, are for those
borrowers who have not previously received a PPP loan. A second draw PPP loan is for any
borrower who has already received a PPP loan.

Under these new rules, no eligible borrower may receive more than one first draw PPP
loan. A borrower also may not receive more than one second draw PPP loan.22 Any
borrower who received a PPP loan in 2020 is considered to have received a first draw loan
and may therefore only be eligible now for a second draw loan.

III. Rules and Regulations for PPP

The rules for PPP during 2020 were released in an ongoing and confusing way. In addition, with
the December 27, 2020, passing of the Economic Aid Act—technically known as the Economic
Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act—a number of PPP rules have
changed. It can therefore be difficult to understand exactly how SBA is administering the
program.

At present, there are several notable sources of the rules for PPP.23
A. Acts of Congress

The following Acts of Congress govern PPP.
1. PPP Extension Act of 2021 (March 30, 2021)

The most recent legislation affecting PPP, the PPP Extension Act of 2021, was signed
into law on March 30, 2021.24 This Act extends the PPP application deadline from
March 31, 2021, to May 31, 2021.

19 Economic Aid Act § 323(d) (December 27, 2020).

20 PPP Extension Act § 2 (March 30, 2021); SBA, Payroll Protection Program (March 30, 2021).

21 See generally Economic Aid Act, Title III (December 27, 2020); First Draw PPP Rule, 86 Fed. Reg.
3692 (January 14, 2021).

22 First Draw PPP Rule, 86 Fed. Reg. 3692, 3703 (January 14, 2021); First Official PPP Interim Final
Rule, 85 Fed. Reg. 20,811, 20,813 (April 15, 2020); Initial PPP Interim Final Rule, at 12 (April 2,
2020). The CARES Act does not include this requirement.

23 Not discussed here are Regulatory Capital Rule: Paycheck Protection Program Lending Facility and
Paycheck Protection Program Loans, 85 Fed. Reg. 23,212 (April 27, 2020), at
https://www.govinfo.gov/content/pkg/FR-2020-04-27/pdf/2020-08920.pdf, and Regulatory Capital
Rule: Paycheck Protection Program Lending Facility and Paycheck Protection Program Loans, 85 Fed.
Reg. 20,387 (April 13, 2020) (to be codified at 12 C.F.R. pts. 3, 217, 324 (interim final rule)), at:
https://www.govinfo.gov/content/pkg/FR-2020-04-13/pdf/2020-07712.pdf.

24 PPP Extension Act of 2021 (PPP Extension Act) § 2, 117 Public Law 6 (March 30, 2021). As a bill, it
was known as H.R. 1799 (March 30, 2021). A copy can be found here:

https://www.congress.gov/117/bills/hr1799/BILLS-117hr1799enr.pdf. For an official announcement,
see White House, Press Release: Bill Signing: H.R. 1799 (March 30, 2021), at:

https://www.whitehouse.gov/briefing-room/legislation/2021/03/30/press-release-bill-signing-h-r-
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This Guide refers to this as the “PPP Extension Act.”
2. American Rescue Plan Act of 2021 (March 11, 2021)

On March 11, 2021, the American Rescue Plan Act of 2021 was signed into law.25 This
act changed some of the PPP rules, primarily with respect to the eligibility of some
nonprofit organizations and entities with certain NAICS codes. 2¢ These codes group
businesses by industry.

This Guide refers to this as the “Rescue Plan PPP Rule.”

3. Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues
Act (December 27, 2020)

The Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act was
signed into law on December 27, 2020.27 This Act was part of the larger Consolidated
Appropriations Act, 2021.28 It made many changes to the structure of the PPP and
extended the PPP application deadline until March 31, 2021.29

This Guide refers to this as the “Economic Aid Act.”
4. Paycheck Protection Program Flexibility Act (June 5, 2020)

The Paycheck Protection Program Flexibility Act of 2020, which became law on June 5,
2020, changed some of the PPP loan forgiveness and loan maturity rules from the
CARES Act.30

This Guide refers to this as the “Flexibility Act.”

5. Paycheck Protection and Health Care Enhancement Act (April 24,
2020)

The Paycheck Protection and Health Care Enhancement Act, which became law on
April 24, 2020, changed some of the PPP rules from the CARES Act.3!

This Guide refers to this as the “Enhancement Act.

25

26
27

28

29
30

31

1799/ #:~:text=H.R.%201799%2C%20the%20%E2%80%9CPPP%20Extension,received%20by%20th
e%20application%20deadline.

American Rescue Plan Act of 2021, 117 Pub. Law 2 (March 11, 2021). As a bill it was known as H.R.
1319. A copy can be found here: https://www.congress.gov/117/bills/hr1319/BILLS-117hr1319enr.pdf.
See generally American Rescue Plan Act of 2021 § 5001 (March 11, 2021).

Consolidated Appropriations Act, 2021, 116 Pub. Law 260, Division N, Title III, Economic Aid to
Hard-Hit Small Businesses, Nonprofits, and Venues Act (Economic Aid Act) (December 27, 2020). As
a bill it was known as H.R. 133. A copy can be found here: https://www.congress.gov/bill/116th-
congress/house-bill/133/text.

Consolidated Appropriations Act, 2021, 116 Pub. Law 260 (December 27, 2020). As a bill it was
known as H.R. 133. A copy can be found here: https://www.congress.gov/bill/116th-congress/house-
bill/133/text.

Economic Aid Act § 323(c) (December 27, 2020).

Paycheck Protection Program Flexibility Act of 2020 (Flexibility Act), 116 Public Law 142, 134 Stat.
641 (June 5, 2020). As a bill, it was known as H.R. 7010. A copy can be found here:
https://www.congress.gov/116/plaws/publi42/PLAW-116publi42.pdf.

Paycheck Protection Program and Health Care Enhancement Act (Enhancement Act), 116 Pub Law
139, 134 Stat. 620 (April 24, 2020). As a bill, it was known as H.R. 266. A copy can be found here:
https://www.congress.gov/116/bills/hr266/BILLS-116hr266enr.pdf.
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6. Coronavirus Aid, Relief, and Economic Security Act (March 27, 2020)

The Coronavirus Aid, Relief, and Economic Security Act, which became law on March
27, 2020, first created the PPP.32

This Guide refers to this as the “CARES Act.”
B. 2021 Rules for PPP

The following rules, which were published in the Federal Register, and will appear in the
Code of Federal Regulations, provide important details for how the PPP will operate in its
2021 version.

1. Interim Final Rule (March 22, 2021)

On March 22, 2021, SBA published in the Federal Register an interim final rule
outlining changes made to PPP following the passing of the American Rescue Plan
Act.33 The changes made by this rule apply to all PPP loans approved after March 11,
2021, as well as all PPP loan forgiveness applications submitted after March 11, 2021.

This Guide refers to this as the “Rescue Plan PPP Rule.”
2. Interim Final Rule (March 8, 2021)

On March 8, 2021, SBA published in the Federal Register an interim final rule
outlining changes that allow some IRS Schedule C income tax filers to calculate their
PPP loan amount using gross income.34 The rules published under this rule apply to all
PPP loans approved after March 4, 2021.

This Guide refers to this as the “Amended PPP Loan Calculation Rule.”
3. Interim Final Rule (February 5, 2021)

On February 5, 2021, SBA published in the Federal Register an interim final rule
outlining the changes made by the Economic Aid Act with respect to PPP loan
forgiveness.35 The rules published under this interim final rule are effective February 3,
2021, and apply to loans for which a forgiveness payment has not been provided by
SBA as of December 27, 2020.

32

33

34

35

CARES Act § 1102 (March 27, 2020). The CARES Act is the Coronavirus Aid, Relief, and Economic
Security Act, 116 Public Law 136, 134 Stat. 281 (March 27, 2020). As a bill, it was known as H.R. 748
(March 27, 2020). A copy can be found here: https://www.congress.gov/116/bills /hr748 /BILLS-
116hr748enr.pdf.

Business Loan Program Temporary Changes; Paycheck Protection Program as Amended by American
Rescue Plan Act (Rescue Plan PPP Rule), 86 Fed. Reg. 15,083 (March 22, 2021) (to be codified at 13
C.F.R. pts. 120, 121), at: https://www.govinfo.gov/content/pkg/FR-2021-03-22/pdf/2021-05930.pdf.
Business Loan Program Temporary Changes; Paycheck Protection Program—Revisions to Loan
Amount Calculation and Eligibility (Amended PPP Loan Calculation Rule), 86 Fed. Reg. 13,149
(March 8, 2021) (to be codified at 13 C.F.R. pt. 120), at: https://www.govinfo.gov/content/pkg/FR-
2021-03-08/pdf/2021-04795.pdf.

Business Loan Program Temporary Changes; Paycheck Protection Program—Loan Forgiveness
Requirements and Loan Review Procedures as Amended by Economic Aid Act (Amended PPP Loan
Forgiveness Rule), 86 Fed. Reg. 8283 (February 5, 2021) (to be codified at 13 C.F.R. pt. 120), at:
https://www.govinfo.gov/content/pkg/FR-2021-02-05/pdf/2021-02314.pdf.



https://www.congress.gov/116/bills/hr748/BILLS-116hr748enr.pdf
https://www.congress.gov/116/bills/hr748/BILLS-116hr748enr.pdf
https://www.govinfo.gov/content/pkg/FR-2021-03-22/pdf/2021-05930.pdf
https://www.govinfo.gov/content/pkg/FR-2021-03-08/pdf/2021-04795.pdf
https://www.govinfo.gov/content/pkg/FR-2021-03-08/pdf/2021-04795.pdf
https://www.govinfo.gov/content/pkg/FR-2021-02-05/pdf/2021-02314.pdf

Farmers’ Guide to the 2021 Paycheck Protection Plan (PPP)

This Guide refers to this as the “Amended PPP Loan Forgiveness Rule.”
4. Interim Final Rule (January 14, 2021)

On January 14, 2021, SBA published in the Federal Register an interim final rule
outlining the changes to PPP created by the Economic Aid Act.3¢

This Guide refers to this as the “First Draw PPP Rule.”
5. Interim Final Rule (January 14, 2021)

On January 14, 2021, SBA published in the Federal Register a second interim final rule
outlining the requirements for those who seek a second PPP loan. SBA calls these
“second draw PPP loans.”s”

This Guide refers to this as the “Second Draw PPP Rule.”
C. 2020 Rules for PPP

The following rules, most of which were published in the Federal Register in 2020 and will
appear in the Code of Federal Regulations, provide important details for how the PPP was
first structured and how it has evolved over time.

1. Interim Final Rule (June 26, 2020)

On June 26, 2020, an interim final rule from the SBA was published in the Federal
Register that reflects PPP loan forgiveness changes made by the Flexibility Act.38

2. Interim Final Rule (June 26, 2020)

On June 26, 2020, an interim final rule from the SBA was published in the Federal
Register that outlines changes to PPP eligibility made by the Flexibility Act.39

This Guide refers to this as the “PPP Interim Final Rule—Additional Eligibility.”

36

37

38

39

Business Loan Program Temporary Changes; Paycheck Protection Program as Amended by Economic
Aid Act, Interim Final Rule (First Draw PPP Rule), 86 Fed. Reg. 3692 (January 14, 2021) (to be
codified at 13 C.F.R. pts. 113, 120, 121), at: https://www.govinfo.gov/content/pkg/FR-2021-01-
14/pdf/2021-00451.pdf.

Business Loan Program Temporary Changes; Paycheck Protection Program Second Draw Loans,
Interim Final Rule (Second Draw PPP Rule), 86 Fed. Reg. 3712 (January 14, 2021) (to be codified at
13 C.F.R. pts. 120, 121), at: https://www.govinfo.gov/content/pkg/FR-2021-01-14/pdf/2021-
00452.pdf.

PPP Interim Final Rule—Revisions to Loan Forgiveness, 85 Fed. Reg. 38,304 (June 26, 2020), at:
https://www.govinfo.gov/content/pkg/FR-2020-06-26 /pdf/2020-13782.pdf.

Business Loan Program Temporary Changes; Paycheck Protection Program—Additional Eligibility
Revisions to First Interim Final Rule, Interim Final Rule, 85 Fed. Reg. 38,301 (June 26, 2020) (to be
codified at 13 C.F.R. pt. 120), at: https://home.treasury.gov/system/files/136 /PPP--IFR--Additional-

Eligibility-Revisions-to-First-Interim-Final-Rule.pdf.
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3. Interim Final Rule (June 19, 2020)

On June 19, 2020, SBA published an interim final rule in the Federal Register that
reflects changes to the forgiveness rules for PPP loans made by the Flexibility Act.4°

This rule clarifies the costs that are eligible for forgiveness under the PPP.4! In
addition, the rule provides that in order to receive forgiveness of the entire PPP loan, a
borrower must spend at least 60 percent of the funds on payroll expenses. Originally,
75 percent was required under the CARES Act.

This Guide refers to this as the “PPP Interim Final Rule—Revisions to the Third and
Sixth Interim Final Rules.”

4. Interim Final Rule (June 16, 2020)

On June 16, 2020, SBA published an interim final rule in the Federal Register that
implements changes to the First Official PPP Interim Final Rule that were made in the
Flexibility Act.42

Changes made by this rule include lengthening the maturity of PPP loans from two
years to five years.43 The rule also extends the PPP loan forgiveness period from eight
weeks to twenty-four weeks.44

This Guide refers to this as the “PPP Interim Final Rule—Revisions to First Interim
Final Rule.”

5. Interim Final Rule (June 1, 2020)

On June 1, 2020, the SBA and Treasury Department published an interim final rule in
the Federal Register that provides details on PPP loan forgiveness.45 The Treasury
Department published an unofficial version of this rule on May 22, 2020.

This Guide refers to this as the “First PPP Loan Forgiveness Interim Final Rule.”

40

41

42

43

44

45

Business Loan Program Temporary Changes; Paycheck Protection Program—Revisions to the Third
and Sixth Interim Final Rules, Interim Final Rule, 85 Fed. Reg. 36,997 (June 19, 2020) (to be codified
at 13 C.F.R. pt. 120), at: https://www.govinfo.gov/content/pkg/FR-2020-06-19/pdf/2020-13293.pdf.
PPP Interim Final Rule—Revisions to the Third and Sixth Interim Final Rules, 85 Fed. Reg. 36,997,
36,998-36,999 (June 19, 2020).

Business Loan Program Temporary Changes; Paycheck Protection Program—Revisions to First
Interim Final Rule, Interim Final Rule, 85 Fed. Reg. 36,308 (June 16, 2020) (to be codified at 13
C.F.R. pt. 120), at: https://www.govinfo.gov/content/pkg/FR-2020-06-16 /pdf/2020-12909.pdf.

PPP Interim Final Rule—Revisions to First Interim Final Rule, 85 Fed. Reg. 36,308, 36,310 (June 16,
2020); Treasury Department, Paycheck Protection Program Loans Frequently Asked Questions
(FAQs), Question 49 (June 25, 2020).

PPP Interim Final Rule—Revisions to First Interim Final Rule, 85 Fed. Reg. 36,308, 36,310 (June 16,
2020) (to be codified at 13 C.F.R. pt. 120).

Business Loan Program Temporary Changes; Paycheck Protection Program—Requirements—Loan
Forgiveness, Interim Final Rule (Loan Forgiveness Interim Final Rule), 85 Fed. Reg. 33,004 (June 1,
2020) (to be codified at 13 C.F.R. pt. 120), at: https://www.govinfo.gov/content/pkg/FR-2020-06-
01/pdf/2020-11536.pdf.
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6. Interim Final Rule (April 30, 2020)

On April 30, 2020, the Treasury Department published an interim final rule in the
Federal Register that provides details on PPP loan eligibility for seasonal employers.46

This Guide refers to this as the “PPP Seasonal Employer Interim Final Rule.”
7. Interim Final Rule (April 20, 2020)

On April 20, 2020, SBA published another interim final rule that provides a detailed
discussion of PPP rules for self-employed individuals.47 This rule gives information
about those who use a 2019 IRS Form 1040 Schedule C, “Profit or Loss from Business,”
with their federal income taxes. As will be discussed below, not all self-employed
individuals use a Schedule C, including most farmers, and therefore the applicability of
this rule to other self-employed individuals was uncertain.

This Guide refers to this as the “Self-Employed PPP Interim Final Rule.”
8. Interim Final Rule (April 15, 2020—Second Rule of the Day)

On April 15, 2020, SBA published a second interim final rule in the Federal Register
that provides more information on how SBA affiliation rules apply to the PPP.48

This Guide refers to this as the “Affiliation Interim Final Rule.”
9. Interim Final Rule (April 15, 2020—First Rule of the Day)

On April 15, 2020, SBA published in the Federal Register an interim final rule that
appears to be nearly identical to the Initial PPP Interim Final Rule and is likely the
official version of that rule.49

This Guide refers to this as the “First Official PPP Interim Final Rule.”
10. Interim Final Rule (April 2, 2020)

On April 2, 2020, SBA released an interim final rule for PPP that did not appear in the
Federal Register. It was instead posted on SBA’s website.5° It seems this rule was the

46

47

48

49

50

Small Business Administration Business Loan Program Temporary Changes; Paycheck Protection
Program—Additional Criterion for Seasonal Employers, Interim Final Rule, 85 Fed. Reg. 23,917 (April
30, 2020) (to be codified at 13 C.F.R. pt. 120), at:

https://home.treasury.gov/system/files/136 /Interim-Final-Rule-Additional-Criterion-for-Seasonal-
Employers.pdf.

Business Loan Program Temporary Changes; Paycheck Protection Program—Additional Eligibility
Criteria and Requirements for Certain Pledges of Loans, Interim Final Rule (Self-Employed PPP
Interim Final Rule), 85 Fed. Reg. 21,747 (April 20, 2020) (to be codified at 13 C.F.R. pt. 120), at:
https://home.treasury.gov/system/files/136 /Interim-Final-Rule-Additional-Eligibility-Criteria-and-
Requirements-for-Certain-Pledges-of-Loans.pdf.

Business Loan Program Temporary Changes; Paycheck Protection Program, Interim Final Rule
(Affiliation Interim Final Rule), 85 Fed. Reg. 20,817 (April 15, 2020) (to be codified at 13 C.F.R. pt.
121), at: https://home.treasury.gov/system/files/136 /SBA%20IFR%202.pdf.

Business Loan Program Temporary Changes; Paycheck Protection Program, Interim Final Rule (First
Official PPP Interim Final Rule), 85 Fed. Reg. 20,811 (April 15, 2020) (to be codified at 13 C.F.R. pt.
120), at: https://home.treasury.gov/system/files/136/PPP--IFRN%20FINAL.pdf.

Business Loan Program Temporary Changes; Paycheck Protection Program, Small Business
Administration, Interim Final Rule (Initial PPP Interim Final Rule) (to be codified at 13 C.F.R. part



https://home.treasury.gov/system/files/136/Interim-Final-Rule-Additional-Criterion-for-Seasonal-Employers.pdf
https://home.treasury.gov/system/files/136/Interim-Final-Rule-Additional-Criterion-for-Seasonal-Employers.pdf
https://home.treasury.gov/system/files/136/Interim-Final-Rule-Additional-Eligibility-Criteria-and-Requirements-for-Certain-Pledges-of-Loans.pdf
https://home.treasury.gov/system/files/136/Interim-Final-Rule-Additional-Eligibility-Criteria-and-Requirements-for-Certain-Pledges-of-Loans.pdf
https://home.treasury.gov/system/files/136/SBA%20IFR%202.pdf
https://home.treasury.gov/system/files/136/PPP--IFRN%20FINAL.pdf
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basis for SBA’s first administration of the PPP, though SBA said the rule would not
become official until it was published in the Federal Register.5

This Guide refers to this as the “Initial PPP Interim Final Rule.”
11. Other Official 2020 Rules for PPP (Released Since April 24, 2020)

SBA and the Department of Treasury have released several other rules for PPP that are
of less direct importance for most family farmers.52

51
52

120), at: https://content.sba.gov/sites/default/files/2020-04/PPP--IFRN%20FINAL.pdf. SBA
released this version of the rules on April 2, 2020.

Initial PPP Interim Final Rule, at 1 (April 2, 2020).

These additional rules include: (1) Business Loan Program Temporary Changes; Paycheck Protection
Program—Requirements—Promissory Notes, Authorizations, Affiliation, and Eligibility, Interim Final
Rule, 85 Fed. Reg. 23,450 (April 28, 2020) (to be codified at 13 C.F.R. pt. 120), at:
https://home.treasury.gov/system/files/136 /Interim-Final-Rule-on-Requirements-for-Promissory-
Notes-Authorizations-Affiliation-and-Eligibility.pdf; (2) Business Loan Program Temporary Changes;
Paycheck Protection Program—Requirements—Disbursements, Interim Final Rule, 85 Fed. Reg.
26,321 (May 4, 2020) (to be codified at 13 C.F.R. pt. 120), at:
https://home.treasury.gov/system/files/136/Interim-Final-Rule-on-Disbursements.pdf; (3) Business
Loan Program Temporary Changes; Paycheck Protection Program—Requirements—Corporate Groups
and Non-Bank and Non-Insured Depository Institution Lenders, Interim Final Rule, 85 Fed. Reg.
26,324 (May 4, 2020) (to be codified at 13 C.F.R. pt. 120), at:
https://home.treasury.gov/system/files/136/IFR--Corporate-Groups-and-Non-Bank-and-Non-
Insured-Depository-Institution-Lenders.pdf; (4) Business Loan Program Temporary Changes;

Paycheck Protection Program—Nondiscrimination and Additional Eligibility Criteria, Interim Final
Rule, 85 Fed. Reg. 27,287 (May 8, 2020) (to be codified at 13 C.F.R. pts. 113, 120), at:
https://home.treasury.gov/system/files/136 /IFR-Nondiscrimination-and-Additional-Eligibility-

Criteria.pdf; (5) Business Loan Program Temporary Changes; Paycheck Protection Program—
Requirements—Extension of Limited Safe Harbor with Respect to Certification Concerning Need for
PPP Loan Request, Interim Final Rule, 85 Fed. Reg. 29,845 (May 19, 2020) (to be codified at 13
C.F.R. pt. 120), at: https://home.treasury.gov/system/files/136 /Interim-Final-Rule-on-Extension-of-
Limited-Safe-Harbor-with-Respect-to-Certification-Concerning-Need-for-PPP-Loan-Request.pdf; (6)
Business Loan Program Temporary Changes; Paycheck Protection Program—Loan Increases, Interim
Final Rule, 85 Fed. Reg. 29,842 (May 19, 2020) (to be codified at 13 C.F.R. pt. 120), at:
https://home.treasury.gov/system/files/136/Interim-Final-Rule-on-Loan-Increases.pdf; (7) Business
Loan Program Temporary Changes; Paycheck Protection Program—Treatment of Entities with
Foreign Affiliates, Interim Final Rule, 85 Fed. Reg. 30,835 (May 21, 2020) (to be codified at 13 C.F.R.
pts. 120, 121), at: https://www.govinfo.gov/content/pkg/FR-2020-05-21/pdf/2020-10967.pdf; (8)
Business Loan Program Temporary Changes; Paycheck Protection Program—Second Extension of
Limited Safe Harbor with Respect to Certification Concerning Need for PPP Loan and Lender
Reporting, Interim Final Rule, 85 Fed. Reg. 31,357 (May 26, 2020) (to be codified at 13 C.F.R. pt.
120), at: https://home.treasury.gov/system/files/136/IFR--Second-Extension-of-Limited-Safe-

Harbor-with-Respect-to-Certification-Concerning-Need-for-PPP-Loan-and-Lender-Reporting-5-20-

2020.pdf; (9) Business Loan Program Temporary Changes; Paycheck Protection Program—SBA Loan
Review Procedures and Related Borrower and Lender Responsibilities, 85 Fed. Reg. 33,010(June 1,
2020) (to be codified at 13 C.F.R. pt. 120), at: https://www.govinfo.gov/content/pkg/FR-2020-06-
01/pdf/2020-11533.pdf; (10) Business Loan Program Temporary Changes; Paycheck Protection
Program—Additional Revisions to First Interim Final Rule, Interim Final Rule, 85 Fed. Reg. 36,717
(June 18, 2020) (to be codified at 13 C.F.R. pt. 120), at: https://www.govinfo.gov/content/pkg/FR-
2020-06-18/pdf/2020-13130.pdf; (11) Business Loan Program Temporary Changes; Paycheck
Protection Program—Certain Eligible Payroll Costs, Interim Final Rule, 85 Fed. Reg. 39,066 (June 30,
2020) (to be codified at 13 C.F.R. pt. 120), at: https://home.treasury.gov/system/files/136/PPP--IFR-

-Certain-Eligible-Payroll-Costs.pdf.



https://content.sba.gov/sites/default/files/2020-04/PPP--IFRN%20FINAL.pdf
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https://home.treasury.gov/system/files/136/Interim-Final-Rule-on-Extension-of-Limited-Safe-Harbor-with-Respect-to-Certification-Concerning-Need-for-PPP-Loan-Request.pdf
https://home.treasury.gov/system/files/136/Interim-Final-Rule-on-Loan-Increases.pdf
https://www.govinfo.gov/content/pkg/FR-2020-05-21/pdf/2020-10967.pdf
https://home.treasury.gov/system/files/136/IFR--Second-Extension-of-Limited-Safe-Harbor-with-Respect-to-Certification-Concerning-Need-for-PPP-Loan-and-Lender-Reporting-5-20-2020.pdf
https://home.treasury.gov/system/files/136/IFR--Second-Extension-of-Limited-Safe-Harbor-with-Respect-to-Certification-Concerning-Need-for-PPP-Loan-and-Lender-Reporting-5-20-2020.pdf
https://home.treasury.gov/system/files/136/IFR--Second-Extension-of-Limited-Safe-Harbor-with-Respect-to-Certification-Concerning-Need-for-PPP-Loan-and-Lender-Reporting-5-20-2020.pdf
https://www.govinfo.gov/content/pkg/FR-2020-06-01/pdf/2020-11533.pdf
https://www.govinfo.gov/content/pkg/FR-2020-06-01/pdf/2020-11533.pdf
https://www.govinfo.gov/content/pkg/FR-2020-06-18/pdf/2020-13130.pdf
https://www.govinfo.gov/content/pkg/FR-2020-06-18/pdf/2020-13130.pdf
https://home.treasury.gov/system/files/136/PPP--IFR--Certain-Eligible-Payroll-Costs.pdf
https://home.treasury.gov/system/files/136/PPP--IFR--Certain-Eligible-Payroll-Costs.pdf
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12. General SBA Rules (Created Before the COVID-19 Crisis)

In some cases, the PPP relies on rules created by SBA that apply to other SBA
programs as well.53

D. Other Official Materials (Released Since March 27, 2020)

In addition to the PPP rules mentioned above, other official materials have been released
in various way since the enactment of the CARES Act on March 27, 2020, and the
Economic Aid Act on December 27, 2020. SBA has designed separate websites for first
draw PPP loans and second draw PPP loans.54 The SBA and Treasury Department have a
Paycheck Protection Program Loans Frequently Asked Questions (FAQs) page that it
updates sometimes.55 SBA has issued two different top-line overviews. One is for first
draw PPP loans and another is for second draw PPP loans.5¢ Finally, SBA and the Treasury
Department have also published detailed guides to how first draw and second draw PPP
loans are calculated for various businesses.57

53
54

55

56

57

For example, some SBA affiliation rules also apply to PPP borrowers. See 13 C.F.R. § 121.301 (2021).
The primary SBA website for PPP is at: https://www.sba.gov/funding-programs/loans/coronavirus-
relief-options/paycheck-protection-program. For first draw PPP loans, see:
https://www.sba.gov/funding-programs/loans/coronavirus-relief-options/paycheck-protection-
program/first-draw-ppp-loans. For second draw PPP loans, see: https://www.sba.gov/funding-
programs/loans/coronavirus-relief-options/paycheck-protection-program/second-draw-ppp-loans.
SBA and Treasury Department, Paycheck Protection Program Loans Frequently Asked Questions
(FAQs) (March 12, 2021), at: https://home.treasury.gov/system/files/136 /Paycheck-Protection-
Program-Frequently-Asked-Questions.pdf. This FAQ page notes that it does not carry the force and
effect of law beyond what is stated in the statutes and regulations.

SBA, Top-Line Overview of First Draw PPP, Paycheck Protection Program First Draw Loans (January
8, 2021), at: https://www.sba.gov/document/support-top-line-overview-first-draw-ppp; SBA
website, Top-Line Overview of Second Draw PPP, Paycheck Protection Program Second Draw Loans
(January 8, 2021), at: https://www.sba.gov/document/support-top-line-overview-second-draw-ppp.
See SBA and Treasury Department, PPP How to Calculate Maximum Amounts for First Draw PPP
Loans and What Documentation to Provide—By Business Type (March 12, 2021) (SBA and Treasury,
How to Calculate Maximum Amounts for First Draw PPP Loans), at:
https://home.treasury.gov/system/files/136 /PPP--How-to-Calculate-Maximum-Loan-Amounts-for-
First-Draw-PPP-Loans-and-What-Documentation-to-Provide-By-Business-Type.pdf; SBA and
Treasury Department, Second Draw Paycheck Protection Program (PPP) Loans: How to Calculate
Revenue Reduction and Maximum Loan Amounts Including What Documentation to Provide (March
12, 2021) (SBA and Treasury, How to Calculate Revenue Reduction and Loan Amounts for Second
Draw PPP Loans), at: https://home.treasury.gov/system/files/136/Second-Draw-PPP-Loans--How-

Calculate-Revenue-Reduction-Maximum-Loan-Amounts-Including-Documentation-
Provide1192021.pdf.



https://www.sba.gov/funding-programs/loans/coronavirus-relief-options/paycheck-protection-program
https://www.sba.gov/funding-programs/loans/coronavirus-relief-options/paycheck-protection-program
https://www.sba.gov/funding-programs/loans/coronavirus-relief-options/paycheck-protection-program/first-draw-ppp-loans
https://www.sba.gov/funding-programs/loans/coronavirus-relief-options/paycheck-protection-program/first-draw-ppp-loans
https://www.sba.gov/funding-programs/loans/coronavirus-relief-options/paycheck-protection-program/second-draw-ppp-loans
https://www.sba.gov/funding-programs/loans/coronavirus-relief-options/paycheck-protection-program/second-draw-ppp-loans
https://home.treasury.gov/system/files/136/Paycheck-Protection-Program-Frequently-Asked-Questions.pdf
https://home.treasury.gov/system/files/136/Paycheck-Protection-Program-Frequently-Asked-Questions.pdf
https://www.sba.gov/document/support-top-line-overview-first-draw-ppp
https://www.sba.gov/document/support-top-line-overview-second-draw-ppp
https://home.treasury.gov/system/files/136/PPP--How-to-Calculate-Maximum-Loan-Amounts-for-First-Draw-PPP-Loans-and-What-Documentation-to-Provide-By-Business-Type.pdf
https://home.treasury.gov/system/files/136/PPP--How-to-Calculate-Maximum-Loan-Amounts-for-First-Draw-PPP-Loans-and-What-Documentation-to-Provide-By-Business-Type.pdf
https://home.treasury.gov/system/files/136/Second-Draw-PPP-Loans--How-Calculate-Revenue-Reduction-Maximum-Loan-Amounts-Including-Documentation-Provide1192021.pdf
https://home.treasury.gov/system/files/136/Second-Draw-PPP-Loans--How-Calculate-Revenue-Reduction-Maximum-Loan-Amounts-Including-Documentation-Provide1192021.pdf
https://home.treasury.gov/system/files/136/Second-Draw-PPP-Loans--How-Calculate-Revenue-Reduction-Maximum-Loan-Amounts-Including-Documentation-Provide1192021.pdf
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I.

Chapter Two: PPP Eligibility

General PPP Eligibility Rules for First Draw and Second Draw Loans

The following sections describe the PPP eligibility rules, including any modifications made by
more recent legislation, such as the Economic Aid Act. Unless noted otherwise, these rules apply
to both first draw and second draw PPP loans.

A. Eligible Businesses

In general, two categories of businesses are eligible for PPP. In different ways, each of
these categories is based on size and requires that businesses be relatively small in order to
qualify for PPP. The eligibility rules for businesses apply to agricultural producers,
farmers, and ranchers.58 The vast majority of farms in the United States are small enough
to fall within one of these categories and be eligible for PPP.

1. Various Kinds of Smaller Businesses

A variety of smaller entities are eligible for first draw and second draw PPP loans.59
These include businesses in general, such as corporations and partnerships.¢° Also
eligible are tribal business concerns.¢* In addition, tax-exempt nonprofits,®2 and tax-
exempt veterans organizations can be eligible.3

With the passing of the Economic Aid Act and the American Rescue Plan Act, other
types of business can be eligible for PPP.%4 These include housing cooperatives,® what
are known as section 501(c)(6) organizations,® destination marketing organizations,®

58
59

60

61

62

63

64

65

66

67

SBA and Treasury Department, PPP FAQs, Question 34 (March 12, 2021).

See generally Rescue Plan PPP Rule, 86 Fed. Reg. 15,083, 15,085 (March 22, 2021); First Draw PPP
Rule, 86 Fed. Reg. 3692, 3695 (January 14, 2021); Second Draw PPP Rule, 86 Fed. Reg. 3712, 3717
(January 14, 2021).

For example, the first draw and second draw PPP application forms allow applicants to check boxes if
they are, among other things, a: (1) partnership; (2) C Corporation; (3) S Corporation; (4) limited
liability company (LLC); or (5) “other.” PPP Borrower Application Form Revised, SBA Form 2483, at
1 (March 18, 2021); PPP Second Draw Borrower Application Form, SBA Form 2483-SD, at 1 (March
18, 2021,).

An eligible tribal business concern is based on 15 U.S.C. § 657a(b)(2)(C). See First Draw PPP Rule, 86
Fed. Reg. 3692, 3699 (January 14, 2021).

Eligible nonprofits are those described in the Internal Revenue Code as section 501(c)(3)
organizations. See First Draw PPP Rule, 86 Fed. Reg. 3692, 3699 (January 14, 2021).

Eligible veterans organizations are those described in the Internal Revenue Code as section 501(c)(19)
organizations. See First Draw PPP Rule, 86 Fed. Reg. 3692, 3699 (January 14, 2021).

Economic Aid Act §§ 311, 316, 317(a) (December 27, 2020); American Rescue Plan Act § 5001 (March
11, 2021); Rescue Plan PPP Rule, 86 Fed. Reg. 15,083, 15,085, 15,087 (March 22, 2021); First Draw
PPP Rule, 86 Fed. Reg. 3692, 3695 (January 14, 2021); Second Draw PPP Rule, 86 Fed. Reg. 3712,
3717 (January 14, 2021).

Eligible housing cooperatives are defined in section 216(b) of the Internal Revenue Code. See First
Draw PPP Rule, 86 Fed. Reg. 3692, 3697 (January 14, 2021).

In general, these are business leagues, chambers of commerce, boards of trade, and similar
organizations. For additional eligibility requirements for 501(c)(6) organizations, see First Draw PPP
Rule, 86 Fed. Reg. 3692, 3697 (January 14, 2021).

For additional eligibility requirements for destination marketing organizations, see First Draw PPP
Rule, 86 Fed. Reg. 3692, 3697 (January 14, 2021).
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accommodation and food service businesses that have a NAICS code beginning with
72,68 and others.%9

Small agricultural cooperatives are eligible for a second draw loan.”° They are likely
eligible for a first draw loan as well.7

Although the same types of businesses are generally eligible for both first draw and
second draw PPP loans, the maximum number of employees that an eligible business
may have differs between the two loans. These limits, which will affect very few
farmers, are described in the next sections.

a. First Draw PPP Loans—500 Employee Max

As a general rule, to be eligible for a first draw PPP loan, eligible entities must be
small in that they generally must not have more than 500 employees.72 This rule
applies to business concerns, tribal business concerns, 501(c)(3) nonprofits,
veterans organizations, accommodation and food service businesses with a
NAICS code beginning with 72, and other entities not usually associated with
farming.73 For this purpose, part-time employees, full-time employees, and
people hired on another basis, all count as individual employees.74

It is possible that a business, 501(c)(3) nonprofit, veterans organization or tribal
business concern can be eligible for a first draw PPP loan if it has more than 500
employees, so long as it meets SBA’s employee-based or revenue-based size
standards for the industry in which it operates, or SBA’s alternative size
standards.7s

68

69

70
71

72

73

74

75

In general, accommodation and food service businesses that have a NAICS code beginning with 72
include hotels, restaurants, and bars. See NAICS Six Digit NAICS Codes and Titles (March 17, 2021).
Also eligible for PPP are: (1) some non-profit or tax-exempt news organizations and public
broadcasting entities (as defined in 47 U.S.C. § 397(11)); (2) tax-exempt nonprofit organizations,
including electric and telephone cooperatives, other than those described in the IRS Code sections
501(c)(3), (4), (6), or (19); and (3) internet publishing organizations that have a NAICS code of
519130. For additional eligibility requirements for these entities, see Rescue Plan PPP Rule, 86 Fed.
Reg. 15,083, 15,085-15,086 (March 22, 2021).

Rescue Plan PPP Rule, 86 Fed. Reg. 15,083, 15,087 (March 22, 2021).

The SBA and Treasury FAQ states that small agricultural cooperatives are eligible for PPP loans so
long as all other eligibility requirements are met. See SBA and Treasury Department, PPP FAQs,
Question 35 (March 12, 2021). Small agricultural cooperatives are not mentioned in the first draw
rule. First Draw PPP Rule, 86 Fed. Reg. 3692, 3695 (January 14, 2021). They are mentioned in the
second draw rule. Second Draw PPP Rule, 86 Fed. Reg. 3712, 3717 (January 14, 2021). They are also
mentioned as being eligible for second draw loans in the Rescue Plan PPP Rule. Rescue Plan PPP
Rule, 86 Fed. Reg. 15,083, 15,087 (March 22, 2021).

Rescue Plan PPP Rule, 86 Fed. Reg. 15,083, 15,085 (March 22, 2021); First Draw PPP Rule, 86 Fed.
Reg. 3602, 3695 (January 14, 2021).

This includes certain news organizations, public broadcasting entities, and internet publishing
organizations that have 500 or fewer employees. Rescue Plan PPP Rule, 86 Fed. Reg. 15,083, 15,085
(March 22, 2021).

CARES Act § 1102(a)(2) (March 27, 2020); SBA and Treasury Department, PPP FAQs, Question 36
(March 12, 2021).

Rescue Plan PPP Rule, 86 Fed. Reg. 15,083, 15,085 (March 22, 2021); First Draw PPP Rule, 86 Fed.
Reg. 36092, 3695 (January 14, 2021); SBA and Treasury Department, PPP FAQs, Question 2 (March
12, 2021). The vast majority of farms in the United States have under 500 employees and therefore
will be eligible for PPP without needing to meet SBA’s size-based industry standards. This Guide does
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In order for housing cooperatives, 501(c)(6) organizations, or destination
marketing organizations to be eligible for a first draw PPP loan, they may only
have 300 or fewer employees.7®

b. Second Draw PPP Loans—300 Employee Max

With the passing of the Economic Aid Act, eligible entities for second draw PPP
loans must have 300 or fewer employees.”” For this purpose, part-time
employees, full-time employees, and people hired on another basis all count as
individual employees.78 This rule applies to all eligible entities applying for a
second draw PPP loan.79 The only exception to the rule applies to some
businesses that have more than one physical location and meet alternative rules
set by SBA.

2. Small Business Concerns—First Draw Only

What SBA calls “small business concerns” are eligible for first draw PPP loans only.8°
SBA rules define a small business concern.8! This definition is very detailed, and every
aspect must be met in order to qualify for PPP as a small business concern. A business
that meets SBA’s definition of a small business concern does not need to have fewer
than 500 employees in order to be eligible for a first draw PPP loan.82

76

77

78

79

80

81

82

not discuss those standards in detail. For more information on SBA’s size-based industry standards,
see Small Business Association (SBA), Size Standards, at: www.sba.gov/size.

Economic Aid Act §§ 316-318 (December 27, 2020); Rescue Plan PPP Rule, 86 Fed. Reg. 15,083,
15,085 (March 22, 2021); First Draw PPP Rule, 86 Fed. Reg. 3692, 3695 (January 14, 2021); PPP
Borrower Application Form Revised, SBA Form 2483, at 3 (March 18, 2021); SBA and Treasury
Department, PPP FAQs, Question 2 (March 12, 2021). In addition, tax-exempt nonprofit
organizations, including electric and telephone cooperatives, other than those described in the IRS
Code sections 501(c)(3), (4), (6), or (19), must also have 300 or fewer employees to be eligible.
Economic Aid Act §§ 311, 316, 318 (December 27, 2020); Rescue Plan PPP Rule, 86 Fed. Reg. 15,083,
15,087 (March 22, 2021); Second Draw PPP Rule, 86 Fed. Reg. 3712, 3717 (January 14, 2021); PPP
Second Draw Borrower Application Form, SBA Form 2483-SD, at 1 (March 18, 2021).

CARES Act § 1102(a)(2) (March 27, 2020); SBA and Treasury Department, PPP FAQs, Question 36
(March 12, 2021).

In general, SBA’s alternative rules require that some eligible businesses have no more than 300
employees per physical location. For additional requirements, see Economic Aid Act § 311 (December
27, 2020); Rescue Plan PPP Rule, 86 Fed. Reg. 15,083, 15,087 (March 22, 2021); Second Draw PPP
Rule, 86 Fed. Reg. 3712, 3717-3718 (January 14, 2021); PPP Second Draw Borrower Application
Form, SBA Form 2483-SD, at 3 (March 18, 2021).

Rescue Plan PPP Rule, 86 Fed. Reg. 15,083, 15,085 (March 22, 2021); First Draw PPP Rule, 86 Fed.
Reg. 3692, 3695 (January 14, 2021); SBA and Treasury Department, PPP FAQs, Questions 2, 3, 34, 63
(March 12, 2021). Small business concerns are defined in 15 U.S.C. § 632. SBA also has extensive rules
defining small businesses. See 13 C.F.R. part 121, subpart A (2020). Some of these rules are not in
effect for PPP due to the CARES Act. The definition of a small business concern is also found in SBA,
Small Business Compliance Guide: Size and Affiliation (June 2018), at:
https://www.sba.gov/sites/default/files/2018-09/2018-07-

13%20AFFILIATION%20GUIDE Updated%20%281%29.pdf.

For SBA’s definition of a small business concern, see 15 U.S.C. § 632(a). A more detailed definition
and explanation of a small business concern is also found in SBA, Small Business Compliance Guide:
Size and Affiliation (June 2018), at: https://www.sba.gov/sites/default/files/2018-09/2018-07-
13%20AFFILIATION%20GUIDE Updated%20%281%29.pdf.

CARES Act § 1102(a)(2) (March 27, 2020); First Official PPP Interim Final Rule, 85 Fed. Reg. 20,811,
20,812 (April 15, 2020); Initial PPP Interim Final Rule, at 6 (April 2, 2020). See also, SBA and
Treasury Department, PPP FAQs, Question 2 (March 12, 2021). The Treasury’s PPP FAQ page



https://www.sba.gov/sites/default/files/2018-09/2018-07-13%20AFFILIATION%20GUIDE_Updated%20%281%29.pdf
https://www.sba.gov/sites/default/files/2018-09/2018-07-13%20AFFILIATION%20GUIDE_Updated%20%281%29.pdf
https://www.sba.gov/sites/default/files/2018-09/2018-07-13%20AFFILIATION%20GUIDE_Updated%20%281%29.pdf
https://www.sba.gov/sites/default/files/2018-09/2018-07-13%20AFFILIATION%20GUIDE_Updated%20%281%29.pdf
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3. Seasonal Businesses

Seasonal businesses can be eligible for first draw and second draw PPP loans.33 As
defined in the Economic Aid Act, a seasonal employer is a business that either: (1) does
not operate for more than seven months in any calendar year; or (2) had gross receipts
for any six months of that year that were not more than 33.33 percent of the gross
receipts for the other six months of that year.84

B. Eligible Self-Employed Individuals, Sole Proprietorships, and
Independent Contractors—Including Farmers and Ranchers

Under the rules for both first draw and second draw PPP loans, self-employed individuals,
sole proprietorships, and independent contractors are eligible as borrowers.85 The
eligibility rules for self-employed borrowers do not apply to partners in a partnership,
because individual partners may not file separate PPP loan applications. 8¢ Instead, the
partnership itself must file a PPP loan application and report the self-employment income
of the general active partners as payroll costs.87

To eligible for a PPP loan, a self-employed individual, including a self-employed farmer,
must meet four requirements.

First, the self-employed person must have been in operation on February 15, 2020.88

Second, a self-employed person must have self-employment income.?9 This can be, for
example, income as an independent contractor or a sole proprietor.

Third, the self-employed person must have a principal place of residence in the United
States.o°

83

84

85

86
87

88

89
90

provides the example that an eligible small business concern could include a business that meets
SBA’s “alternative size standard” of having a tangible net worth of not more than 15 million dollars,
and an average net income (after Federal income taxes) for the previous two full fiscal years before the
date of the PPP application of not more than five million dollars.

See, for example, First Draw PPP Rule, 86 Fed. Reg. 3692, 3696 (January 14, 2021); Second Draw
PPP Rule, 86 Fed. Reg. 3712, 3719 (January 14, 2021).

Economic Aid Act § 315 (December 27, 2020); First Draw PPP Rule, 86 Fed. Reg. 3692, 3701
(January 14, 2021); Second Draw PPP Rule, 86 Fed. Reg. 3712, 3719 (January 14, 2021).

Rescue Plan PPP Rule, 86 Fed. Reg. 15,083, 15,085, 15,087 (March 22, 2021); First Draw PPP Rule,
86 Fed. Reg. 3692, 3695 (January 14, 2021); Second Draw PPP Rule, 86 Fed. Reg. 3712, 3717
(January 14, 2021). The first draw and second draw PPP application forms allow applicants to check
boxes if they are, among other things, a: (1) sole proprietor; (2) independent contractor; or (3) eligible
self-employed individual. PPP Borrower Application Form Revised, SBA Form 2483, at 1 (March 18,
2021); PPP Second Draw Borrower Application Form, SBA Form 2483-SD, at 1 (March 18, 2021).
First Draw PPP Rule, 86 Fed. Reg. 3692, 3695-3696 (January 14, 2021).

For additional information on how partnerships should calculate their PPP loan amount, see SBA and
Treasury, How to Calculate Maximum Amounts for First Draw PPP Loans, Question 4 (March 12,
2021); SBA and Treasury, How to Calculate Revenue Reduction and Loan Amounts for Second Draw
PPP Loans, Maximum Loan Amounts Question 4 (March 12, 2021).

Rescue Plan PPP Rule, 86 Fed. Reg. 15,083, 15,085 (March 22, 2021); First Draw PPP Rule, 86 Fed.
Reg. 3602, 3695, 3701 n. 55, 3,705 (January 14, 2021); Second Draw PPP Rule, 86 Fed. Reg. 3712,
3720 (January 14, 2021); PPP Borrower Application Form Revised, SBA Form 2483, at 2 (March 18,
2021); PPP Second Draw Borrower Application Form, SBA Form 2483-SD, at 2 (March 18, 2021),
First Draw PPP Rule, 86 Fed. Reg. 3692, 3695, 3701 n. 55 (January 14, 2021).

First Draw PPP Rule, 86 Fed. Reg. 3692, 3695 (January 14, 2021); SBA and Treasury, How to
Calculate Maximum Amounts for First Draw PPP Loans, Questions 1, 3 (March 12, 2021); SBA and
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Fourth, the self-employed person must have filed, or intend to file, a 2019 or 2020 IRS
Form 1040 Schedule C.9* Farmers and ranchers must have filed, or intend to file, a 2019 or
2020 IRS Form 1040 Schedule F or an equivalent schedule.92

C. Farms and SBA Affiliation Rules

In order to be eligible for a PPP loan, the borrower must meet what SBA calls “affiliation”
rules.9 The goal of these rules is to address the possibility that a large company that would
not be eligible for an SBA small business loan (called a Section 7(a) loan) might control a
small company that would otherwise be eligible for such a loan. SBA affiliation rules try to
identify when a smaller company is under the control of another company such that the
smaller company does not operate independently. In those situations, SBA will not make a
loan to the smaller company. Under the CARES Act, the Economic Aid Act, the American
Rescue Plan Act, and related regulation, SBA affiliation rules are waived for certain types
of businesses. %4

The first detailed affiliation rules for PPP loans were published by SBA on April 15, 2020,
in the form of an interim final rule in the Federal Register that this Guide refers to as the
Affiliation Interim Final Rule.”95 In the Affiliation Interim Final Rule, SBA clarified that in
most cases businesses will be considered together with their affiliates for purposes of PPP

91

92

93

94

95

Treasury, How to Calculate Revenue Reduction and Loan Amounts for Second Draw PPP Loans,
Maximum Loan Amounts Questions 1, 3 (March 12, 2021).

First Draw PPP Rule, 86 Fed. Reg. 3692, 3695-3696 (January 14, 2021); Second Draw PPP Rule, 86
Fed. Reg. 3712, 3720 (January 14, 2021).

First Draw PPP Rule, 86 Fed. Reg. 3692, 3701 n. 55 (January 14, 2021); Second Draw PPP Rule, 86
Fed. Reg. 3712, 3720 (January 14, 2021).

First Draw PPP Rule, 86 Fed. Reg. 3692, 3698-3699 (January 14, 2021); Second Draw PPP Rule, 86
Fed. Reg. 3712, 3714-3715 (January 14, 2021). The affiliation rules that apply to PPP borrowers are
found at 13 C.F.R. § 121.301 (2020). The affiliation rules found at 13 C.F.R. § 121.103 may not apply to
PPP borrowers. Compare First Draw PPP Rule, 86 Fed. Reg. 3692, 3699 (January 14, 2021) with SBA
and Treasury Department, PPP FAQs, Question 5 (March 12, 2021)

Rescue Plan PPP Rule, 86 Fed. Reg. 15,083, 15,086-15,087 (March 22, 2021); First Draw PPP Rule,
86 Fed. Reg. 3692, 3695, 3698-3699 (January 14, 2021); Second Draw PPP Rule, 86 Fed. Reg. 3712,
3714-3715 (January 14, 2021); Economic Aid Act § 311 (December 27, 2020); CARES Act § 1102(a)(2)
(March 27, 2020). Specifically, the affiliation rules at 13 C.F.R. § 121.301 are waived for: (1) any
business concern with either 500 or fewer employees (for first draw loans) or 300 or fewer employees
(for second draw loans) that, on the day the loan is disbursed, is assigned a North American Industry
Classification System code beginning with 72; (2) any business concern that operates as a franchise
and is assigned a franchise identifier code by SBA; (3) any business concern that receives financial
assistance from a company licensed under section 301 of the Small Business Investment Act of 1958;
(4) any business concern that either employees 500 or fewer employees (for first draw loans) or 300
or fewer employees (for second draw loans) and is majority owned or controlled by a business that is
assigned an NAICS code beginning with 511110, 5151, or 519130; and (5) any nonprofit organization
that is assigned an NAICS code beginning with 5151. See Rescue Plan PPP Rule, 86 Fed. Reg. 15,083,
15,086-15,087 (March 22, 2021); First Draw PPP Rule, 86 Fed. Reg. 3692, 3695, 3695 (January 14,
2021); Second Draw PPP Rule, 86 Fed. Reg. 3712, 3718 (January 14, 2021). In addition, SBA rules also
exempt qualified faith-based organizations from SBA’s affiliation rules in situations where the
affiliation rules would “substantially burden those organizations’ religious exercise,” and neither SBA
nor lenders will assess the reasonableness of a faith-based organization’s determination of whether it
is exempt from SBA’s affiliation rules. See First Draw PPP Rule, 86 Fed. Reg. 3692, 3699 (January 14,
2021).

Affiliation Interim Final Rule, 85 Fed. Reg. 20,817 (April 15, 2020).
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eligibility.9¢ After the passing of the Economic Aid Act on December 27, 2020, SBA
extended the affiliation rules with some slight changes.97

Under the current affiliation rules, there are three primary ways to meet the affiliation
requirements and be eligible for PPP. First, a borrower is eligible for PPP if the borrower
and its affiliates, combined, can meet the SBA definition of a small business.? Second, a
borrower can be eligible for PPP if, together with its affiliates, it is a tax-exempt nonprofit,
tax-exempt veterans organization, tribal business concern, a section 501(c)(6)
organization, a destination marketing organization, or any other business concern.9
Finally, a borrower can be eligible for PPP if it, together with its affiliates, has either: (1)
for first draw loans, 500 or fewer employees per location and is owned or controlled by a
newspaper or a radio and television broadcaster; or (2) for second draw loans, 300 or
fewer employees and is owned or controlled by a newspaper publisher or a radio or
television broadcaster. Other rules apply for this eligibility.

Affiliation rules would often be a small technical detail, but they have been important and
controversial when it comes to some SBA loans to farms.°° In the past, SBA has made
significant loans to contract poultry growers. An argument, however, has been made that
contract poultry farmers are so closely tied to poultry integrators that they should not be
allowed to receive SBA loans under the normal Section 77(a) SBA loan program.o! In
response to that argument, and in an attempt to ensure that “only independently owned
and operated small businesses” receive Section 7(a) SBA loans, an interim final rule was
published that went into effect on March 11, 2020.1°2 This rule changed the affiliation rules
to make it harder for some businesses, such as contract poultry growers, to receive Section
7(a) SBA loans.°3 The CARES Act, however, rescinded that interim final rule.104 It is
therefore unclear, for purposes of PPP loans, how SBA will treat certain agricultural
businesses that arguably are affiliated with larger businesses. This means that farms that

96
97

98

99

100

101

102

103

104

Affiliation Interim Final Rule, 85 Fed. Reg. 20,817, 20,818 (April 15, 2020).

Economic Aid Act § 317(b) (December 27, 2020); First Draw PPP Rule, 86 Fed. Reg. 3692, 3698-3699
(January 14, 2021); Second Draw PPP Rule, 86 Fed. Reg. 3712, 3714-3715 (January 14, 2021).

First Draw PPP Rule, 86 Fed. Reg. 3692, 3699 (January 14, 2021); Second Draw PPP Rule, 86 Fed.
Reg. 3712, 3714-3715 (January 14, 2021). The borrower must be a small business as set out in the
Small Business Act. The relevant section of the Small Business Act is at 15 U.S.C. § 632(a).

The CARES Act states that the affiliation standards found in 13 C.F.R, § 121.103 apply to tax-exempt
nonprofits and tax-exempt veterans organizations just as they apply to small business concerns.
CARES Act § 1102(a)(2) (March 27, 2020). However, the Affiliation Interim Final Rule as well as the
First Draw PPP Rule clarify that the applicable affiliation standards for tax-exempt nonprofits and
tax-exempt veterans organizations are found at 13 C.F.R. § 121.301, and not 13 C.F.R. § 121.103. See
First Draw PPP Rule, 86 Fed. Reg. 3692, 3699 (January 14, 2021); Affiliation Interim Final Rule, 85
Fed. Reg. 20,817, 20,818-20,819 (April 15, 2020).

See, for example, the SBA, Office of Inspector General, Evaluation of SBA 7(A) Loans Made to Poultry
Farmers, Report Number 18-13 (March 6, 2018), at: https://www.sba.gov/sites/default/files/2019-
07/SBA-OIG-Report-18-13.pdf. In this Report, SBA’s Office of Inspector General concluded that loans
to contract poultry farmers had violated SBA affiliation rules.

See SBA, Office of Inspector General, Evaluation of SBA 7(A) Loans Made to Poultry Farmers, Report
Number 18-13 (March 6, 2018), at: https://www.sba.gov/document/report-18-13-evaluation-sbas-7a-
loans-poultry-farmers.

Express Loan Programs: Affiliation Standards, 85 Fed. Reg. 7622, 7638 (Feb. 10, 2020) (to be
codified at 13 C.F.R. pts. 103, 120, and 121).

Express Loan Programs: Affiliation Standards, 85 Fed. Reg. 7622, 7651 (Feb. 10, 2020) (to be codified
at 13 C.F.R. pts. 103, 120, and 121).

CARES Act § 1102(e) (March 27, 2020) (rescinding Express Loan Programs; Affiliation Standards, 85
Fed. Reg. 7622 (Feb. 10, 2020) (to be codified at 13 C.F.R. pts. 103, 120, and 121).
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have production contracts—such as those to raise poultry or hogs—may be in danger of not
being eligible for PPP because of affiliation rules. It may also mean that larger value-added
enterprises, with several connected business units, may not be eligible.

D. Immigration Status

Immigration status appears not to play any role in the PPP program—either for applicants
or an applicant’s employees.

E. Must Have Been in Operation as of February 15, 2020—With One
Exception

To be eligible as a PPP borrower, the business, sole proprietorship, independent
contractor, or self-employed individual must have been in operation as of February 15,
2020.195

If a seasonal business was dormant or not fully operating as of February 15, 2020, it may
still be eligible for PPP if it was in operation for any twelve-week period between February
15, 2019, and February 15, 2020.1°¢ This exception to the February 15, 2020, rule could be
especially helpful for farms.

F. Must Have Paid Employees or Be Self-Employed

An eligible business must have employees for whom it paid salaries and payroll taxes, or
paid independent contractors (as reported on IRS Form 1099-MISC) on or around
February 15, 2020.1°7 Only employees that have their principal place of residence in the
United States can be counted as employees for purposes of the loan.8

A business without employees can be eligible if the borrower was a self-employed
individual, a sole-proprietor, or an independent contractor on February 15, 2020.109

105

106

107

108

109

Rescue Plan PPP Rule, 86 Fed. Reg. 15,083, 15,085 (March 22, 2021); First Draw PPP Rule, 86 Fed.
Reg. 3692, 3695, 3698 (January 14, 2021); PPP Borrower Application Form Revised, SBA Form 2483,
at 2 (March 18, 2021); PPP Second Draw Borrower Application Form, SBA Form 2483-SD, at 2
(March 18, 2021); SBA and Treasury Department, PPP FAQs, Question 38 (March 12, 2021).

First Draw PPP Rule, 86 Fed. Reg. 3692, 3696 (January 14, 2021); PPP Borrower Application Form
Revised, SBA Form 2483, at 4 (March 18, 2021); PPP Second Draw Borrower Application Form, SBA
Form 2483-SD, at 5 (March 18, 2021); SBA and Treasury Department, PPP FAQs, Question 9 (March
12, 2021). Previous guidance for PPP loans issued in 2020 provided that seasonal employers could be
eligible for PPP if they were in operation for any consecutive twelve-week period between May 1, 2019
and September 15, 2019. See PPP Seasonal Employer Interim Final Rule, 85 Fed. Reg. 23,917, 23,918
(April 30, 2020).

Rescue Plan PPP Rule, 86 Fed. Reg. 15,083, 15,085 (March 22, 2021); First Draw PPP Rule, 86 Fed.
Reg. 3692, 3695 (January 14, 2021); Second Draw PPP Rule, 86 Fed. Reg. 3712, 3717, 3721 (January
14, 2021).

First Draw PPP Rule, 86 Fed. Reg. 3692, 3700-3701, 3,705 (January 14, 2021); PPP Second Draw
Borrower Application Form, SBA Form 2483-SD, at 4 (March 18, 2021); PPP Borrower Application
Form Revised, SBA Form 2483, at 5 (March 18, 2021); PPP Second Draw Borrower Application Form,
SBA Form 2483-SD, at 5 (March 18, 2021).

Rescue Plan PPP Rule, 86 Fed. Reg. 15,083, 15,085 (March 22, 2021).
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G. Other Eligibility Rules—What Makes Borrowers Ineligible

SBA rules explain that certain potential borrowers are not eligible for PPP.1¢ Unless noted
otherwise, these rules apply to both first draw and second draw PPP loans.

1. Delinquent or Default on Federal Loan

Anyone who has previously received a direct or guaranteed loan from SBA or any other
Federal agency, including under USDA’s Farm Service Agency (FSA) Farm Loan
Program, and is delinquent on the loan or defaulted on it within the past seven years is
not eligible for either a first draw or second draw PPP loan.** However, the March 8,
2021, Amended PPP Loan Calculation Rule explained that this restriction does not
apply to a default or delinquency on federal student loan debt.'2 Therefore, if a
borrower is delinquent, or has defaulted, on a federal student loan, the borrower is still
eligible for PPP. SBA says it will apply this change to any first draw or second draw PPP
loan, regardless of when it was made.3

2. Illegal Activity

Anyone engaged in any activity that is illegal under federal, state, or local law is not
eligible for either a first draw or second draw PPP loan. 4 This likely means that if the
activity is legal under state law, but illegal under federal law, the person is not eligible.

uo  First Draw PPP Rule, 86 Fed. Reg. 3692, 3697-3698 (January 14, 2021); Second Draw PPP Rule, 86

112

113

114

Fed. Reg. 3712, 3715 (January 14, 2021). General SBA rules for ineligible business, which also apply to
PPP, are at 13 C.F.R. § 120.110. However, 13 C.F.R. § 120.110(a), (g), (k), and (n) do not apply to PPP.
Additional information on ineligible businesses for SBA programs can be found at SBA, Lender and
Development Company Programs, SOP 50 10 6, pages 141-160 (October 1, 2020), at:
https://www.sba.gov/document/sop-50-10-lender-development-company-loan-programs-o. For
ineligibility rules for PPP loans approved prior to December 27, 2020, see SBA, Lender and
Development company Programs, SOP 50 10 5(k), pages 91-145 (April 1, 2019), at:
https://www.sba.gov/sites/default/files/2019-
02/S0P%2050%2010%205%28K%29%20FINAL%202.15.10%20SECURED%20copy%20paste.pdf.
First Draw PPP Rule, 86 Fed. Reg. 3692, 3698 (January 14, 2021); Second Draw PPP Rule, 86 Fed.
Reg. 3712, 3715 (January 14, 2021).

Amended PPP Loan Calculation Rule, 86 Fed. Reg. 13,149, 13,155 (March 8, 2021). Specifically, this
rule does not apply to federal loans made under Parts B, D, and E of the Higher Education Act of
1965, or other programs administered by the U.S. Department of Education, including the William D.
Ford Federal Direct Loan program, the Federal Family Education Loan program, the Federal Perkins
Loan program, the Health Education Assistance Loan program, or the Teacher Education Assistance
for College and Higher Education program.

Amended PPP Loan Calculation Rule, 86 Fed. Reg. 13,149, 13,155 (March 8, 2021).

First Draw PPP Rule, 86 Fed. Reg. 3692, 3698 (January 14, 2021); Second Draw PPP Rule, 86 Fed.
Reg. 3712, 3715 (January 14, 2021).
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3. Household Employer

Anyone who is considered to be a “household employer,” meaning an individual who
employs household employees such as nannies or housekeepers, is not eligible to
receive a PPP loan based on those employees.!'

4. Some Criminal Charges, Probation, Parole, or Incarceration

An owner—with a 20 percent or greater interest in a business—who is presently
incarcerated or subject to indictment, criminal information, arraignment, or other
means by which formal felony criminal charges are brought, is ineligible for PPP. 16 In
addition, if an owner, within the last five years, has been convicted of, pled guilty or
nolo contendere to, or commenced any form of probation or parole for, a felony
involving fraud, bribery, embezzlement, or a false statement on a loan application or
application for federal financial assistance, the owner is ineligible.

5. Some Bankruptcy

Potential borrowers are not eligible for PPP if the borrower is involved in a bankruptcy
proceeding anytime between when the PPP application is submitted and when the loan
funds are disbursed.!” If a borrower received a first draw PPP loan disbursement, and
later filed for bankruptcy, the borrower is still eligible for loan forgiveness on their first
draw loan, so long as all of the forgiveness rules are met.® However, if a borrower
received a first draw PPP loan disbursement, and later filed for bankruptcy, the
borrower likely would not be eligible for a second draw PPP loan.9

6. Business Has Permanently Closed

Anyone whose business has permanently closed is not eligible for a PPP loan.2° This
rule only applies to entities that have gone out of business with no intention of
reopening. If a business has temporarily closed but intends to reopen that business is
still eligible for a PPP loan.

7. Controlling Interest in Business by Certain Officials

If the President, Vice President, head of an Executive Department, or a member of
Congress holds a controlling interest—directly or indirectly—in a potential borrower’s

115

116

117

118

119

120

First Draw PPP Rule, 86 Fed. Reg. 3692, 3698 (January 14, 2021); Second Draw PPP Rule, 86 Fed.
Reg. 3712, 3715 (January 14, 2021).

Amended PPP Loan Calculation Rule, 86 Fed. Reg. 13,149, 13,154, 13,155 (March 8, 2021); First Draw
PPP Rule, 86 Fed. Reg. 3692, 3698 (January 14, 2021); Second Draw PPP Rule, 86 Fed. Reg. 3712,
3715 (January 14, 2021); SBA and Treasury Department, PPP FAQs, Question 12 (March 12, 2021).
First Draw PPP Rule, 86 Fed. Reg. 3692, 3698 (January 14, 2021); Second Draw PPP Rule, 86 Fed.
Reg. 3712, 3715, 3719 (January 14, 2021). If an applicant enters bankruptcy after the PPP application
has been submitted, it is the applicant’s responsibility to notify the lender and ask that the application
be cancelled. See First Draw PPP Rule, 86 Fed. Reg. 3692, 3698 (January 14, 2021).

SBA and Treasury Department, PPP FAQs, Question 59 (March 12, 2021).

SBA and Treasury Department, PPP FAQs, Question 60 (March 12, 2021). The borrower cannot be
“presently involved” in a bankruptcy proceeding and still be eligible for PPP. If, however, the
borrower resolves a bankruptcy prior to applying for a second draw PPP loan, the borrower may still
be eligible for that second draw loan.

First Draw PPP Rule, 86 Fed. Reg. 3692, 3698 (January 14, 2021); Second Draw PPP Rule, 86 Fed.
Reg. 3712, 3715 (January 14, 2021).
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business, that borrower is not eligible for a PPP loan.*2* This rule applies to the spouses
of those government officials as well.

8. Business is an Issuer of Certain Securities

If a potential borrower’s business is an issuer of securities that are listed on an
exchange registered as a national securities exchange, that borrower is not eligible for a
PPP loan.122

9. Receives a Shuttered Venue Operator Grant

As a general rule, any person or entity that receives a grant for shuttered venue
operators (SVOs), under the Economic Aid Act, is not eligible for a first or second draw
PPP loan.23 If a borrower receives a PPP loan after December 27, 2020, and then later
is approved for a shuttered venue operator grant, the amount of the SVO grant will be
reduced by the amount of the borrower’s first draw or second draw PPP loan.24

10.Additional Ineligibility Rules for Second Draw PPP Loans Only

In addition to the ineligibility rules described immediately above, there are several
other rules that can result in a borrower being ineligible for a second draw loan.*25 The
following rules do not affect the eligibility of a first draw PPP loan applicant.

a. Primarily Engaged in Political or Lobbying Activities

A business or entity that is primarily engaged in political activities or lobbying
activities is not eligible for a second draw PPP loan.2¢ This includes think tanks
as well as entities that are engaged in advocacy for public policy or in political
strategy.

b. Entities with Certain Relationships to the People’s Republic of
China or Hong Kong

A business entity is ineligible for a second draw PPP loan if 20 percent or more of
its economic interest is owned or held—either directly or indirectly—by an entity
that was either: (1) created or organized under the laws of the People’s Republic
of China or the Special Administrative Region of Hong Kong; or (2) has

122

123

124

125
126

First Draw PPP Rule, 86 Fed. Reg. 3692, 3698 (January 14, 2021); Second Draw PPP Rule, 86 Fed.
Reg. 3712, 3715 (January 14, 2021).

Rescue Plan PPP Rule, 86 Fed. Reg. 15,083, 15,086, 15,088 (March 22, 2021); First Draw PPP Rule,
86 Fed. Reg. 3692, 3698 (January 14, 2021); Second Draw PPP Rule, 86 Fed. Reg. 3712, 3715, 3719
(January 14, 2021). To be ineligible for PPP under this rule, the exchange must be registered under
section 6 of the Securities Exchange Act of 1934, 15 U.S.C. § 78f.

American Rescue Plan Act § 5005 (March 11, 2021); Economic Aid Act §§ 310, 311(a) (December 27,
2020); Rescue Plan PPP Rule, 86 Fed. Reg. 15,083, 15,086, 15,087-15,088 (March 22, 2021); First
Draw PPP Rule, 86 Fed. Reg. 3692, 3698 (January 14, 2021); Second Draw PPP Rule, 86 Fed. Reg.
3712, 3719 (January 14, 2021). Grants for shuttered venue operators are provided for under section
324 of the Economic Aid Act. See Economic Aid Act § 324 (December 27, 2020).

Rescue Plan PPP Rule, 86 Fed. Reg. 15,083, 15,086 (March 22, 2021). If a PPP loan was received
before December 27, 2020, a later SVO grant will not be reduced.

Second Draw PPP Rule, 86 Fed. Reg. 3712, 3718-3719 (January 14, 2021).

Economic Aid Act § 311(a) (December 27, 2020); Second Draw PPP Rule, 86 Fed. Reg. 3712, 3718-
3719 (January 14, 2021).
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II.

significant operations located in the People’s Republic of China or the Special
Administrative Region of Hong Kong.*27

A business will also be ineligible for a second draw PPP loan if it has a board
member who is a resident of the People’s Republic of China.28

c. Required to Register Under the Foreign Agents Registration Act

Any borrower that is required to submit a registration statement under section 2
of the Foreign Agents Registration Act of 1938 is ineligible for a second draw PPP
loan.29

Additional Eligibility Rules for Second Draw PPP Loans Only

In addition to the general eligibility rules described above, the following eligibility rules apply
only to second draw PPP loans.

A. Must Have Previously Received and Used a PPP Loan

In order to be eligible for a second draw PPP loan, a borrower must have previously
received a PPP loan.30

In addition, the borrower must use the entire amount of the first PPP loan on allowable
uses before the expected date on which the second draw PPP loan will be disbursed.3! For
purposes of this rule, the entire amount of the first PPP loan includes any loan increase
that the borrower has applied for with respect to the first loan. Although the borrower
must use the entirety of the loan on allowable uses, this rule will be met regardless of what
percentage of the loan is used on payroll versus non-payroll expenses—all that matters is
that the borrower has used, or will use, the entire first draw PPP loan on allowable uses, as
defined later in this Guide.32
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128

129

130

131

132

Economic Aid Act § 311(a) (December 27, 2020); Second Draw PPP Rule, 86 Fed. Reg. 3712, 3719
(January 14, 2021).

Economic Aid Act § 311(a) (December 27, 2020); Second Draw PPP Rule, 86 Fed. Reg. 3712, 3719
(January 14, 2021).

Economic Aid Act § 311(a) (December 27, 2020); Second Draw PPP Rule, 86 Fed. Reg. 3712, 3719
(January 14, 2021). The Foreign Agents Registration Act can be found at 22 U.S.C. § 612.

Rescue Plan PPP Rule, 86 Fed. Reg. 15,083, 15,087 (March 22, 2021); Second Draw PPP Rule, 86 Fed.
Reg. 3712, 3717 (January 14, 2021); PPP Second Draw Borrower Application Form, SBA Form 2483-
SD, at 3 (March 18, 2021).

Rescue Plan PPP Rule, 86 Fed. Reg. 15,083, 15,087 (March 22, 2021); Second Draw PPP Rule, 86 Fed.
Reg. 3712, 3717 (January 14, 2021); PPP Second Draw Borrower Application Form, SBA Form 2483-
SD, at 3 (March 18, 2021); SBA and Treasury Department, PPP FAQs, Question 61 (March 12, 2021).
This also means that a borrower is eligible for a second draw PPP loan if they have received partial
forgiveness on a first draw PPP loan, so long as the entirety of the loan was used on allowable
expenses. See SBA and Treasury Department, PPP FAQs, Questions 61, 62 (March 12, 2021).
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B. Employ No More Than 300 Employees

In order to be eligible for a second draw PPP loan, a borrower must not employ more than
300 employees. 33 There are a few exceptions to this rule.34

C. Revenue Reduction of at Least 25 Percent

To qualify for a second draw PPP loan, a borrower must have experienced a revenue
reduction of at least 25 percent in 2020, as compared to 2019.135 For purposes of this rule,
revenue reduction is usually established by looking at the borrower’s gross receipts.

1. Gross Receipts Defined

In general, a borrower’s revenue reduction is shown by comparing the borrower’s gross
receipts for 2020 with those from 2019.13¢ The definition of gross receipts is consistent
with the definition that SBA uses in its size regulations.37 As explained below, the
definition of gross receipts differs depending on the borrower’s business type.

a. Gross Receipts for For-Profit Businesses

With for-profit businesses, gross receipts are considered total income plus the
cost of goods sold. It does not include net capital gains or losses.?38 In other
words, gross receipts means all revenue—in whatever form that it is received or
accrued, based on the entity’s accounting method—from whatever source.*39 This
could include the sales of products or services, interest, dividends, rents,
royalties, fees, or commissions, which must be reduced by returns and
allowances.

b. Self-Employed, Independent Contractors, and Sole Proprietors

For self-employed individuals, independent contractors, and sole proprietors,

gross receipts are essentially the borrower’s “gross income,” plus the “cost of
goods sold,” but excluding net capital gains or losses.4°

Self-employed farmers and ranchers that are using their annual tax returns to
establish the required revenue reduction should determine their gross receipts by

133

134

135

136
137

138
139

140

Second Draw PPP Rule, 86 Fed. Reg. 3712, 3717, 3718 (January 14, 2021); PPP Second Draw
Borrower Application Form, SBA Form 2483-SD, at 3 (March 18, 2021).

Second Draw PPP Rule, 86 Fed. Reg. 3712, 3717 (January 14, 2021). The rules allow certain
businesses that have a NAICS code beginning with 72 (including hotels and restaurants), and certain
new organizations with more than one physical location, to have no more than 300 employees per
location.

Second Draw PPP Rule, 86 Fed. Reg. 3712, 3717-3718 (January 14, 2021); PPP Second Draw Borrower
Application Form, SBA Form 2483-SD, at 3 (March 18, 2021).

Second Draw PPP Rule, 86 Fed. Reg. 3712, 3713 (January 14, 2021).

Second Draw PPP Rule, 86 Fed. Reg. 3712, 3714 (January 14, 2021). For the definition of receipts in
SBA’s size regulations, see 13 C.F.R. § 121.104.

Second Draw PPP Rule, 86 Fed. Reg. 3712, 3718 (January 14, 2021).

Second Draw PPP Rule, 86 Fed. Reg. 3712, 3718 (January 14, 2021); SBA and Treasury, How to
Calculate Revenue Reduction and Loan Amounts for Second Draw PPP Loans, Revenue Reduction
Question 1 (March 12, 2021).

Second Draw PPP Rule, 86 Fed. Reg. 3712, 3718 (January 14, 2021).
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comparing the sum of lines 1b and 9 from their IRS Form 1040 Schedule F for
years 2019 and 2020.4!

c. Nonprofits, Veterans Organizations, 501(c)(6) Organizations,
News Organizations, and Destination Marketing Organizations

For nonprofits, veterans organizations, 501(c)(6) organizations, nonprofit news
organizations, or destination marketing organizations, the definition of gross
receipts matches the meaning found in section 6033 of the Internal Revenue
Code of 1986.142 Essentially, for these organizations gross receipts will be the
gross amount received by the organization during its annual accounting period
from all sources and without any reductions for costs or expenses.'43 Gross
receipts can therefore include the gross amount received as: (1) contributions,
gifts, and grants—without reductions for the expensing of raising those funds; (2)
dues or assessments from members or affiliated organizations—without
reductions for any expenses required to receive the money; (3) sales or receipts
from business activities; (4) the sale of assets—without reductions for the cost or
other basis and expense of such sales; and (5) investment income, including
interest, dividends, rents and royalties.

d. Gross Receipts Do Not Include

Not included in the definition of gross receipts are: (1) taxes collected for and
remitted to a taxing authority, so long as they are included in gross or total
income; (2) proceeds from transactions between a business concern and its
domestic or foreign affiliates; and (3) amounts collected for another by a travel
agent, real estate agent, advertising agent, conference management service
provider, freight forwarder, or customs broker.44

All other items must be included in gross receipts.45 This means that
subcontractor costs, reimbursements for purchases a contract makes at a
customer’s request, investment income, and employee-based costs like payroll
taxes are included in the definition of gross receipts.

141

142

143

144

145

Self-employed borrowers, other than farmers and ranchers, who file a Schedule C should compare the
sum of lines 4 and 7 on their IRS Form 1040 Schedule C for 2019 and 2020. For the method to be
used for other eligible businesses and nonprofits, see SBA and Treasury, How to Calculate Revenue
Reduction and Loan Amounts for Second Draw PPP Loans, Revenue Reduction Question 5 (March 12,
2021).

See IRS Code § 6033; SBA and Treasury, How to Calculate Revenue Reduction and Loan Amounts for
Second Draw PPP Loans, Revenue Reduction Question 1 (March 12, 2021).

SBA and Treasury, How to Calculate Revenue Reduction and Loan Amounts for Second Draw PPP
Loans, Revenue Reduction Question 1 (March 12, 2021).

Second Draw PPP Rule, 86 Fed. Reg. 3712, 3718 (January 14, 2021); SBA and Treasury, How to
Calculate Revenue Reduction and Loan Amounts for Second Draw PPP Loans, Revenue Reduction
Question 1 (March 12, 2021).

Second Draw PPP Rule, 86 Fed. Reg. 3712, 3718 (January 14, 2021); SBA and Treasury, How to
Calculate Revenue Reduction and Loan Amounts for Second Draw PPP Loans, Revenue Reduction
Question 1 (March 12, 2021).
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2. Demonstrating the Required Revenue Reduction

There are five different ways that a borrower of a second draw PPP loan can show the
required revenue reduction.

a. In Business for the Entirety of 2019

For a borrower that was in operation for all of 2019, the borrower can compare
quarterly gross receipts for any single quarter in 2020 with the gross receipts for
the corresponding quarter of 2019.146 As an example, if a borrower had gross
receipts of 30,000 dollars during the second quarter of 2020, and gross receipts
of 50,000 dollars during the second quarter of 2019, that borrower has
experienced a 40 percent revenue reduction between 2019 and 2020 and is
therefore eligible for a second draw PPP loan.

Alternatively, if a borrower was in business for all four quarters of 2019 and
2020, the borrower may choose to prove the required revenue reduction by
comparing annual tax returns from 2019 and 2020.247 To rely on this method, the
borrower must submit annual tax returns from 2019 and 2020.

b. Not in Business During First and Second Quarters of 2019

For a borrower that was not in operation during the first two quarters of 2019,
but was in operation for the third and fourth quarters of 2019, the borrower can
compare quarterly gross receipts for any single quarter in 2020 with the gross
receipts from either the third or fourth quarter of 2019.48 If the borrower can
show a revenue reduction of at least 25 percent when comparing the 2019 and
2020 gross receipts, the borrower will be eligible for a second draw PPP loan.

c. Not in Business During, First, Second, or Third Quarters of 2019

For a borrower that was not in operation during the first, second, or third
quarters of 2019, but was in operation during the fourth quarter of 2019, the
borrower can compare their quarterly gross receipts for any single quarter in
2020 with the gross receipts from the fourth quarter of 2019.149 If the borrower
can show a revenue reduction of at least 25 percent when comparing the 2019
and 2020 gross receipts, the borrower will be eligible for a second draw PPP loan.

146

147

148

149

Second Draw PPP Rule, 86 Fed. Reg. 3712, 3717 (January 14, 2021); SBA and Treasury, How to
Calculate Revenue Reduction and Loan Amounts for Second Draw PPP Loans, Revenue Reduction
Question 3 (March 12, 2021).

Second Draw PPP Rule, 86 Fed. Reg. 3712, 3718 (January 14, 2021); SBA and Treasury, How to
Calculate Revenue Reduction and Loan Amounts for Second Draw PPP Loans, Revenue Reduction
Question 3 (March 12, 2021).

Second Draw PPP Rule, 86 Fed. Reg. 3712, 3717 (January 14, 2021); SBA and Treasury, How to
Calculate Revenue Reduction and Loan Amounts for Second Draw PPP Loans, Revenue Reduction
Question 3 (March 12, 2021).

Second Draw PPP Rule, 86 Fed. Reg. 3712, 3717-3718 (January 14, 2021); SBA and Treasury, How to
Calculate Revenue Reduction and Loan Amounts for Second Draw PPP Loans, Revenue Reduction
Question 3 (March 12, 2021).
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d. Not in Business at all During 2019

For a borrower that was not in operation at all during 2019, but was in operation
on February 15, 2020, the borrower can select either the second, third, or fourth
quarter of 2020 and compare those gross receipts with the gross receipts from
the first quarter of 2020.15° If the borrower can show a revenue reduction of at
least 25 percent, the borrower will be eligible for a second draw PPP loan.

150 Second Draw PPP Rule, 86 Fed. Reg. 3712, 3718 (January 14, 2021); SBA and Treasury, How to
Calculate Revenue Reduction and Loan Amounts for Second Draw PPP Loans, Revenue Reduction
Question 3 (March 12, 2021).
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Chapter Three: PPP Loan Amount and Terms

PPP loans are intended to help keep workers on payroll by providing forgivable loans to small
businesses. The amount of the loan is based on business payroll costs.

The following sections describe the maximum loan amounts for first draw and second draw
loans, payroll costs, how PPP loan amounts are calculated, and other terms of the loans.

For self-employed farmers, the rules rely heavily on Schedule F tax forms or any equivalent. 5!
For other self-employed individuals, Schedule C tax forms are used.52

As will be noted below, one important change following the passing of the Economic Aid Act is
that loan amount calculations for farmers now take into account a farmer’s gross income from
Schedule F, instead of net profit.ss If the farmer’s gross income on line 9 of Schedule F is zero or
less, the farmer is not eligible for a PPP loan.54

1. Maximum PPP Loan Amounts

The maximum amount of a PPP loan differs depending on whether the borrower is applying for
a first draw or second draw loan.

A. Maximum First Draw PPP Loans

For first draw PPP loans, the maximum loan amount is ten million dollars.55 Loan
amounts are based on payroll costs, including self-employment compensation, which are
defined below.

B. Maximum Second Draw PPP Loans

For second draw PPP loans, the maximum loan amount is two million dollars.56 Loan
amounts are based on payroll costs, which are defined below.

15t First Draw PPP Rule, 86 Fed. Reg. 3692, 3701 (January 14, 2021); Second Draw PPP Rule, 86 Fed.
Reg. 3712, 3,719-3720 (January 14, 2021). See also SBA and Treasury, How to Calculate Maximum
Amounts for First Draw PPP Loans, Question 3 (March 12, 2021); SBA and Treasury, How to
Calculate Revenue Reduction and Loan Amounts for Second Draw PPP Loans, Maximum Loan
Amounts, Question 3 (March 12, 2021).

152 First Draw PPP Rule, 86 Fed. Reg. 3692, 3700-3701 (January 14, 2021); Second Draw PPP Rule, 86
Fed. Reg. 3712, 3720 (January 14, 2021). See also SBA and Treasury, How to Calculate Maximum
Amounts for First Draw PPP Loans, Question 1 (March 12, 2021); SBA and Treasury, How to
Calculate Revenue Reduction and Loan Amounts for Second Draw PPP Loans, Maximum Loan
Amounts, Question 1 (March 12, 2021).

153 Economic Aid Act § 313(a)(2) (December 27, 2020); First Draw PPP Rule, 86 Fed. Reg. 3692, 3701
(January 14, 2021); Second Draw PPP Rule, 86 Fed. Reg. 3712, 3720 (January 14, 2021).

154 First Draw PPP Rule, 86 Fed. Reg. 3692, 3701 (January 14, 2021); Treasury Department, How to
Calculate Maximum Loan Amounts—By Business Type, Questions 1, 3 (June 26, 2020).

155 First Draw PPP Rule, 86 Fed. Reg. 3692, 3699 (January 14, 2021).

156 Second Draw PPP Rule, 86 Fed. Reg. 3712, 3719 (January 14, 2021).
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I.

Payroll Costs

PPP loan amounts are based on a borrower’s payroll costs, which are essentially the
compensation costs for any workers whose principal place of residence is in the United States.57

A. Payroll Costs Defined

The definition of payroll costs applies to both first draw PPP loans and second draw PPP
loans. 58 For businesses that are eligible for PPP, payroll costs are defined as: (1) salaries,
wages, commissions, or similar compensation;s9 (2) cash tips;!¢© (3) employee benefits,
such as payment for vacation, parental, family, medical or sick leave;¢! (4) allowance for
separation or dismissal; (5) payments for the provision of employee group health care or
group life, disability, vision, or dental coverage, including insurance premiums;©2 (6)
retirement benefits; and (7) payment of state and local taxes assessed on compensation of
employees.163

To be included in eligible payroll costs for a business, employees must have their principal
residence in the United States.¢4 Further, because independent contractors can apply on
their own for a PPP loan, a business cannot count any payments to an independent
contractor, be it wages, commissions, income, or similar compensation when calculating
the business’ payroll costs.%5

For farmers, payroll costs are defined as gross income.6¢

For most other independent contractors, sole proprietors, and the self-employed, payroll
costs are defined as wages, commissions, income, and net profit from self-employment or
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First Draw PPP Rule, 86 Fed. Reg. 3692, 3702 (January 14, 2021); PPP Borrower Application Form
Revised, SBA Form 2483, at 2, 5 (March 18, 2021); PPP Second Draw Borrower Application Form,
SBA Form 2483-SD, at 2, 5 (March 18, 2021).

First Draw PPP Rule, 86 Fed. Reg. 3692, 3702 (January 14, 2021); Second Draw PPP Rule, 86 Fed.
Reg. 3712, 3719 (January 14, 2021).

Payroll costs also include housing stipends or allowances that are given to an employee as a part of
their compensation. See SBA and Treasury Department, PPP FAQs, Question 32 (March 3, 2021).
Cash tips can be based on employer records of past tips, if available, or on a reasonable, good-faith
employer estimate of such tips. Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8286
(February 5, 2021); First Draw PPP Rule, 86 Fed. Reg. 3692, 3702 (January 14, 2021).

Qualified sick and family leave wages for which a credit is allowed under sections 7001 and 7003 of
the Families First Coronavirus Response Act (Public Law 116-127) do not count towards payroll costs
for PPP. First Draw PPP Rule, 86 Fed. Reg. 3692, 3703 (January 14, 2021); SBA and Treasury
Department, PPP FAQs, Question 8 (March 3, 2021).

The Economic Aid Act included employer contributions to group life, disability, vision, and dental
insurance benefits as being part of eligible payroll costs. See Economic Aid Act § 308 (December 27,
2020); SBA and Treasury Department, PPP FAQs, Question 51 (March 3, 2021).

Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8286 (February 5, 2021); First Draw PPP
Rule, 86 Fed. Reg. 3692, 3702-3703 (January 14, 2021).

Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8286 (February 5, 2021); First Draw PPP
Rule, 86 Fed. Reg. 3692, 3700, 3702-3703 (January 14, 2021); PPP Borrower Application Form
Revised, SBA Form 2483, at 2, 5 (March 18, 2021); PPP Second Draw Borrower Application Form,
SBA Form 2483-SD, at 2, 5 (March 18, 2021).

First Draw PPP Rule, 86 Fed. Reg. 3692, 3703 (January 14, 2021); SBA and Treasury Department,
PPP FAQs, Question 15 (March 3, 2021).

SBA and Treasury, How to Calculate Maximum Amounts for First Draw PPP Loans, Questions 1-2
(March 12, 2021).



28

Farmers’ Guide to the 2021 Paycheck Protection Plan (PPP)

similar compensation.¢” Under recent changes to PPP, payroll costs for Schedule C filers
are broadly interpreted to include either the net income or gross income of the
borrower.168

The amount of payroll costs that will be considered under the PPP are capped at 100,000
dollars per year for each employee.® The per year payroll is calculated on an annualized
basis that is prorated for the period during which the payments are made. For the
purposes of this rule, the cap applies only to cash compensation. In other words, the
100,000-dollar cap per employee does not include: (1) employer contributions to benefit
or retirement plans; (2) group health care, life, disability, vision, and dental coverage and
insurance premiums;?7° or (3) payment of state and local taxes that are assessed on
employee compensation.!7:

Finally, payroll costs should be calculated on a gross basis without considering any federal
taxes that are imposed or taken away.'72 For example, if an employee earned $4,000 per
month in gross wages, and 500 dollars were withheld for federal taxes, the borrower would
count the entire 4000 dollars as the payroll costs for that employee.*73

B. Excluded from Payroll Costs

Several costs are not included in the definition of payroll costs for purposes of PPP
loans. 74

Federal employment taxes imposed or withheld during the applicable period are not
included in PPP payroll costs.?75s Railroad Retirement Act taxes, as well as income taxes
required to be withheld from employees are also excluded from eligible payroll costs.
Finally, qualified sick and family leave wages, for which a credit is allowed under sections
7002 and 7003 of the Families First Coronavirus Response Act, are not included within
the definition of payroll costs.
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First Draw PPP Rule, 86 Fed. Reg. 3692, 3703 (January 14, 2021); SBA and Treasury, How to
Calculate Maximum Amounts for First Draw PPP Loans, Questions 1-2 (March 12, 2021); SBA and
Treasury, How to Calculate Revenue Reduction and Loan Amounts for Second Draw PPP Loans,
Maximum Loan Amounts, Questions 1-3 (March 12, 2021).

Amended PPP Loan Calculation Rule, 86 Fed. Reg. 13,149, 13,150 (March 8, 2021).

First Draw PPP Rule, 86 Fed. Reg. 3692, 3703 (January 14, 2021); Second Draw PPP Rule, 86 Fed.
Reg. 3712, 3719 (January 14, 2021); SBA and Treasury Department, PPP FAQs, Question 7 (March 3,
2021).

The Economic Aid Act included employer contributions to group life, disability, vision, and dental
insurance benefits as being part of eligible payroll costs. See Economic Aid Act § 308 (December 27,
2020); SBA and Treasury Department, PPP FAQs, Question 51 (March 3, 2021).

SBA and Treasury Department, PPP FAQs, Question 7 (March 3, 2021).

SBA and Treasury Department, PPP FAQs, Question 16 (March 3, 2021).

Under this rule, employer-side federal payroll taxes that are imposed on the 4000 dollars would need
to be excluded from the borrower’s payroll costs. See SBA and Treasury Department, PPP FAQs,
Question 16 (March 3, 2021).

First Draw PPP Rule, 86 Fed. Reg. 3692, 3703 (January 14, 2021).

First Draw PPP Rule, 86 Fed. Reg. 3692, 3703 (January 14, 2021). Although not defined, “the
applicable period” is likely the period the borrower uses to calculate their PPP loan amount.
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II1.

Calculating PPP Loan Amounts

The method by which PPP loan amounts are calculated differs depending on whether the
borrower is applying for a first draw PPP loan or a second draw PPP loan. In addition, the
calculation will differ for different types of businesses.

A. Calculating First Draw PPP Loan Amounts

The calculation of a first draw PPP loan amount differs depending on the type of borrower,
when the borrower was in business, and whether or not the borrower has employees. The
maximum first draw PPP loan amount is ten million dollars.7¢

For all first draw PPP loans, borrowers—including farmers and ranchers—may choose to
use calendar year 2019 or calendar year 2020 when calculating their PPP loan amount.*77
Borrowers who are not self-employed may also choose to use the precise one-year period
before the date on which the PPP loan is made.7® The maximum first draw PPP loan
amount is ten million dollars.

The following sections describe some off the most common situations for farmers. Some
less common possibilities are not discussed in this Guide.*79

1. Borrowers with Employees

In general, for borrowers with employees, a first draw PPP loan will be calculated using
the following steps.!8¢ For this purpose, employees do not include independent
contractors.

Step One: The borrower must first select a reference period from which to
calculate payroll costs. The borrower may select: (1) calendar year 2019; (2)
calendar year 2020; or (3) the precise one-year period before the date on which
the first draw PPP is to be made.8!

Step Two: Determine the borrower’s total payroll costs (as defined above) from
the selected reference period. The payroll costs should not include compensation
paid to any employee that was in excess of $100,000 per year.

Step Three: Calculate the borrower’s average monthly payroll costs by dividing
the result of Step Two by twelve.

Step Four: Multiply the result of Step Three by 2.5.
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First Draw PPP Rule, 86 Fed. Reg. 3692, 3699 (January 14, 2021).

First Draw PPP Rule, 86 Fed. Reg. 3692, 3,693 (January 14, 2021); see also SBA and Treasury, How
to Calculate Maximum Amounts for First Draw PPP Loans, page 1 (March 12, 2021).

First Draw PPP Rule, 86 Fed. Reg. 3692, 3699 (January 14, 2021).

For example, not discussed are new entities that are self-employed but were not in operation between
February 15, 2020, and June 30, 2020. See SBA, PPP How to Calculate Maximum Amounts for First
Draw PPP Loans and What Documentation to Provide—By Business Type, Question 11 (March 12,
2021).

First Draw PPP Rule, 86 Fed. Reg. 3692, 3700 (January 14, 2021).

First Draw PPP Rule, 86 Fed. Reg. 3692, 3699-3700 (January 14, 2021).
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Step Five: Add to the result of Step Four any outstanding amount of an
Economic Injury Disaster Loan (EIDL) that was made between January 31, 2020,
and April 3, 2020, and that the borrower would like to refinance. For this
purpose, the outstanding balance does not include the amount of an “advance”
made under the COVID-19 EIDL program, because that amount does not need to
be repaid.

TOTAL: The total first draw PPP loan amount will be the result of Step Five, not
to exceed ten million dollars.82

2. Self-Employed Borrowers with No Employees Who File a Schedule F or
a Schedule C

The following calculation for determining a first draw PPP loan amount applies to self-

employed borrowers—including sole proprietors and independent contractors—who do
not have any employees.83 The calculation applies to self-employed borrowers who file
a Schedule C. It also applies to self-employed farmers and ranchers who file a Schedule
F, including those who are single member LLCs, as well as those who file as a qualified

joint venture.'84 As is explained below, partners in partnerships have different rules.

Step One: The borrower must first select a reference period from which to
determine net profit or gross income. The borrower may select either calendar
year 2019 or calendar year 2020. The borrower will need to rely upon IRS Form
1040 Schedule F or Schedule C for the selected year. If selecting a 2020 Schedule
F or a 2020 Schedule C, and that form has not yet been filed, the form should
nonetheless be filled out and all values computed.

Step Two: The borrower must decide which value to use from the Schedule F or
Schedule C. First, a farmer or rancher can select the gross income amount listed
on line 9 of the selected Schedule F. Second, a Schedule C filer can choose to use
the net profit amount listed on line 31 of the selected Schedule C. Alternatively, a
Schedule C filer can choose to use gross income listed on line 77 of the Schedule
C.85 If the amount is greater than $100,000, reduce the number to $100,000. If
the amount is zero or less, potential applicants are not eligible for a first draw
PPP loan.

Step Three: Calculate the borrower’s average monthly gross income or net
profit by dividing the result of Step Two by twelve.

182
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For various examples of how a first draw PPP loan amount is calculated, see First Draw PPP Rule, 86
Fed. Reg. 3692, 3700 (January 14, 2021).

Amended PPP Loan Calculation Rule, 86 Fed. Reg. 13,149, 13,151 (March 8, 2021); First Draw PPP
Rule, 86 Fed. Reg. 3692, 3700, 3701 (January 14, 2021); SBA and Treasury, How to Calculate
Maximum Amounts for First Draw PPP Loans, Questions 1, 3 (March 12, 2021).

Only one spouse in a qualified joint venture may submit a PPP loan application for the joint venture.
For purposes of this rule, a qualified joint venture means: (1) the only members of the joint venture
are a married couple who file a joint return and each file Schedule C or F with their Form 1040; (2)
both spouses materially participate in the trade or business; and (3) both spouses elect not to be
treated as a partnership. See SBA and Treasury, How to Calculate Maximum Amounts for First Draw
PPP Loans, Question 17 (March 12, 2021).

For a more detailed explanation of the recent rule that allows some Schedule C filers to use their gross
income, see Amended PPP Loan Calculation Rule, 86 Fed. Reg. 13,149, 13,150-13,151 (March 8, 2021).
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Step Four: Multiply the result of Step Three by 2.5.

Step Five: Add to the result of Step Four any outstanding amount of an
Economic Injury Disaster Loan (EIDL) that was made between January 31, 2020,
and April 3, 2020, and that the borrower would like to refinance. For this
purpose, the outstanding balance does not include the amount of an “advance”
made under the COVID-19 EIDL program, because that amount does not need to
be repaid.

TOTAL: The total first draw PPP loan amount will be the result of Step Five, not
to exceed ten million dollars.

3. Self-Employed Borrowers, With Employees, Who File a Schedule F or a
Schedule C

The following calculation for determining a first draw PPP loan amount applies to self-
employed borrowers—including sole proprietors and independent contractors—who
also have employees.8¢ The calculation applies to self-employed borrowers who file a
Schedule C. It also applies to self-employed farmers and ranchers who file a Schedule
F, including those who are single member LLCs, as well as those who file as a qualified
joint venture.'87 As is explained below, partners in partnerships have different rules.

Step One: The borrower must first select a reference period from which to
determine net profit or gross income. The borrower may select either calendar
year 2019 or calendar year 2020. The borrower will need to rely upon IRS Form
1040 Schedule F or Schedule C for the selected year. If selecting to use a 2020
Schedule F or Schedule C, and that form has not yet been filed, the form should
still be filled out and all values computed. The same selected year must be used
for all calculations below.

Step Two: Determine the self-employment compensation for the borrower.

For Schedule F filers, take the difference between the gross income from
Schedule F, line 9, and the sum of Schedule F lines 15, 22, and 23, up to
$100,000 per employee on an annualized basis.'®® This amount should be
reduced to $100,000 if greater than that, and set to zero if less than zero.
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First Draw PPP Rule, 86 Fed. Reg. 3692, 3700, 3701 (January 14, 2021); SBA and Treasury, How to
Calculate Maximum Amounts for First Draw PPP Loans, Questions 2, 3 (March 12, 2021).

Only one spouse in a qualified joint venture may submit a PPP loan application for the joint venture.
For purposes of this rule, a qualified joint venture means: (1) the only members of the joint venture
are a married couple who file a joint return and each file Schedule C or F with their Form 1040; (2)
both spouses materially participate in the trade or business; and (3) both spouses elect not to be
treated as a partnership. See SBA and Treasury, How to Calculate Maximum Amounts for First Draw
PPP Loans, Question 17 (March 12, 2021).

SBA says this calculation represents employee payroll costs that are subtracted from the farmer’s
gross income in order to avoid double-counting payroll costs. See First Draw PPP Rule, 86 Fed. Reg.
3692, 3701 n. 56 (January 14, 2021).
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For Schedule C filers who choose to rely on their net profit, take the net profit
amount from line 31 of the selected Schedule C.189 This amount should be
reduced to $100,000 if greater than that, and set to zero if less than zero.

For Schedule C filers who are relying on their gross income, take the gross
income from line 7 of the selected Schedule C, and subtract the payroll costs
included on lines 14, 19, and 26.19° This amount should be reduced to $100,000 if
greater than that, and set to zero if less than zero.

Step Three: Determine employee payroll costs for the selected year by adding
together: (1) the gross wages and tips paid to employees whose principal place of
residence is in the United States, as well as any pre-tax employee contributions
for health insurance or other fringe benefits excluded from Medicare wages and
tips, not to exceed $100,000 per employee on an annualized, prorated basis;9!
and (2) any employer contributions to group health, life, disability, vision, or
dental coverage,'92 retirement contributions, and state or local taxes assessed on
employee compensation.93

Step Four: Calculate the average monthly payroll expenses by adding together
the results of Steps Two and Three and dividing the total by twelve.

Step Five: Multiply the result of Step Four by 2.5.

Step Six: Add to the result of Step Five any outstanding amount of an Economic
Injury Disaster Loan (EIDL) that was made between January 31, 2020, and April
3, 2020, and that the borrower would like to refinance. For this purpose, the
outstanding balance does not include the amount of an “advance” made under
the COVID-19 EIDL program, because that amount does not need to be repaid.

TOTAL: The total first draw PPP loan amount for a self-employed borrower with
employees will be the result of Step Six, not to exceed ten million dollars.
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193

Amended PPP Loan Calculation Rule, 86 Fed. Reg. 13,149, 13,151 (March 8, 2021); First Draw PPP
Rule, 86 Fed. Reg. 3692, 3700 (January 14, 2021); SBA and Treasury, How to Calculate Maximum
Amounts for First Draw PPP Loans, Question 2 (March 12, 2021).

Amended PPP Loan Calculation Rule, 86 Fed. Reg. 13,149, 13,151 (March 8, 2021). For a more
detailed explanation of the recent rule that allows some Schedule C filers to use their gross income,
see Amended PPP Loan Calculation Rule, 86 Fed. Reg. 13,149, 13,150-13,151 (March 8, 2021).

For both Schedule F and Schedule C filers, the gross wages and tips are computed using IRS Form 941
Taxable Medicare Wages & Tips (line 5c—columni) for each quarter. See Amended PPP Loan
Calculation Rule, 86 Fed. Reg. 13,149, 13,151-13,152 (March 8, 2021); First Draw PPP Rule, 86 Fed.
Reg. 3692, 3700, 3701 (January 14, 2021).

For Schedule C filers, the value of employer group benefits will come from Schedule C, line 14. See
Amended PPP Loan Calculation Rule, 86 Fed. Reg. 13,149, 13,152 (March 8, 2021); For Schedule F
filers, this value will come from the applicable portions of Schedule F, line 15. See First Draw PPP
Rule, 86 Fed. Reg. 3692, 3700, 3701 (January 14, 2021).

More detailed guidance on how to compute the 2019 payroll can be found in the Federal Register. See
Self-Employed PPP Interim Final Rule, 85 Fed. Reg. 21,747, 21749 (April 20, 2020).

For Schedule C filers, the value of retirement contributions will come from Schedule C, line 19. See
Amended PPP Loan Calculation Rule, 86 Fed. Reg. 13,149, 13,152 (March 8, 2021). For Schedule F
filers, this value will come from the applicable portions of Schedule F, line 23. See First Draw PPP
Rule, 86 Fed. Reg. 3692, 3700, 3701 (January 14, 2021).
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4. Seasonal Employers

The method for determining the first draw PPP loan amount for a seasonal employer,
as defined earlier in this Guide, is calculated by taking the following steps.194

Step One: Determine the seasonal employer’s average monthly payroll costs (as
defined above) for any twelve-week period between February 15, 2019, and
February 15, 2020. The seasonal employer may decide which period to use.

Step Two: Multiply the result of Step One by 2.5.

Step Three: Add to the result of Step Two any outstanding amount of an
Economic Injury Disaster Loan (EIDL) that was made between January 31, 2020,
and April 3, 2020, that the borrower would like to refinance. For this purpose,
the outstanding balance does not include the amount of an “advance” made
under the COVID-19 EIDL program, because that amount does not need to be
repaid.

TOTAL: The total first draw PPP loan amount will be the result of Step Three,
not to exceed ten million dollars.

5. Others—Corporations, Nonprofits, Veterans Organizations, Tribal
Businesses, Partnerships, and LLC Owners

Specific rules also apply for the way first draw PPP loan amounts are calculated for
corporations, nonprofits, veteran organizations and tribal businesses.95 Partnerships
also have a separate calculation for determining their PPP loan amount.'9¢ Farmers
and ranchers who have a partnership must follow the rules specific to partnerships and
cannot use their gross income from Schedule F to determine their PPP loan amount.97

For LLC owners, the first draw PPP loan calculation should match the borrower’s tax
filing status for their selected year (2019 or 2020).298 In other words, if the LLC filed as
a partnership, the LLC should use the loan calculation for partnerships. Similarly, if
the LLC filed as a sole proprietor or corporation, the LLC would follow the calculation
method for sole proprietors or corporations.

194
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198

First Draw PPP Rule, 86 Fed. Reg. 3692, 3701 (January 14, 2021). As defined earlier, a seasonal
employer is an employer that does not operate for more than seven months in any calendar year, or
which—during the preceding calendar year—had gross receipts for any six months of that year that
were not more than 33.33 percent of the gross receives for the other six months of that year.

See, for example, SBA and Treasury, How to Calculate Maximum Amounts for First Draw PPP Loans,
Questions 5-7 (March 12, 2021).

First Draw PPP Rule, 86 Fed. Reg. 3692, 3702 (January 14, 2021); SBA and Treasury, How to
Calculate Maximum Amounts for First Draw PPP Loans, Question 4 (March 12, 2021.

SBA and Treasury, How to Calculate Maximum Amounts for First Draw PPP Loans, Question 17
(March 12, 2021).

SBA and Treasury, How to Calculate Maximum Amounts for First Draw PPP Loans, Question 8
(March 12, 2021).
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B. Calculating Second Draw PPP Loan Amounts

The calculation of a second draw PPP loan amount differs depending on the type of
borrower, when the borrower was in business, and whether or not the borrower has
employees. The maximum second draw PPP loan amount is two million dollars.99

All second draw PPP loan borrowers—including farmers and ranchers—may choose to use
either calendar year 2019 or calendar year 2020 to determine their PPP loan amount.20°
Borrowers who are not self-employed may also choose to use the precise one-year period
before the date on which the PPP loan is made.

The following sections describe some off the most common situations for farmers.

1. Borrowers With Employees

In general, for borrowers with employees, a second draw PPP loan will be calculated
using the following steps.201

Step One: The borrower must first select a reference period from which to
calculate payroll costs. The borrower may select: (1) calendar year 2019; (2)
calendar year 2020; or (3) the precise one-year period before the date on which
the second draw PPP is to be made.202

Step Two: Determine the borrower’s total payroll costs (as defined above) from
the selected reference period. The payroll costs should not include compensation
paid to any employee that was in excess of $100,000 per year.

Step Three: Calculate the borrower’s average monthly payroll costs by dividing
the result of Step Two by twelve.

Step Four: Multiply the result of Step Three by 2.5. In a few cases, the result is
multiplied by 3.5.203

TOTAL: The total second draw PPP loan amount will be the result of Step Four,
not to exceed two million dollars.

199
200
201
202

203

Second Draw PPP Rule, 86 Fed. Reg. 3712, 3715 (January 14, 2021).

Second Draw PPP Rule, 86 Fed. Reg. 3712, 3715 (January 14, 2021).

Second Draw PPP Rule, 86 Fed. Reg. 3712, 3719 (January 14, 2021).

Second Draw PPP Rule, 86 Fed. Reg. 3712, 3719 (January 14, 2021).

If the borrower is assigned a NAICS code beginning with 72 and is in the accommodation or food
service sector, the borrower should multiple the result of Step Three by 3.5. These are accommodation
and food service business. They include hotels, restaurants, and bars. See NAICS Six Digit NAICS
Codes and Titles (March 17, 2021). In order to calculate the loan amount by multiplying by 3.5, the
borrower must have reported a busines activity code beginning with 72 on their most recent IRS
Schedule C, line B. See Second Draw PPP Rule, 86 Fed. Reg. 3712, 3719-3720 (January 14, 2021); SBA
and Treasury, How to Calculate Revenue Reduction and Loan Amounts for Second Draw PPP Loans,
Maximum Loan Amounts, Question 1 (March 12, 2021).
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2. Self-Employed Borrowers, Without Employees, Who File Schedule F or
a Schedule C

The following calculation for determining a second draw PPP loan amount applies to
self-employed borrowers—including sole proprietors and independent contractors—
who do not have any employees.2°4 The calculation applies to self-employed borrowers
who file a Schedule C. It also applies to self-employed farmers and ranchers who file a
Schedule F, including those who are single member LLCs, as well as those who file as a
qualified joint venture.2°5 As is explained below, partners in partnerships have
different rules.

Step One: Select either the borrower’s 2019 or 2020 Schedule F or Schedule C.
If using a 2020 tax form that has not yet been filed, the form must nonetheless be
filled out in order to compute the applicable values.

Step Two: The borrower must decide which value to use from their Schedule F
or Schedule C. First, a farmer or rancher can select the gross income amount
listed on line 9 of the selected Schedule F. Second, a Schedule C filer can choose
to use the net profit amount listed on line 31 of the selected Schedule C.
Alternatively, a Schedule C filer can choose to use their gross income listed on
line 7 of the Schedule C.20¢ If this amount is greater than $100,000, reduce the
amount to $100,000.2°7 If the amount is zero or less, the borrower is not eligible
for a second draw PPP loan.208

Step Three: Divide the result of Step Two by twelve.

Step Four: Multiply the result of Step Three by 2.5. Some borrowers can
multiply the result by 3.5.209
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207
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209

Amended PPP Loan Calculation Rule, 86 Fed. Reg. 13,149, 13,153 (March 8, 2021); Second Draw PPP
Rule, 86 Fed. Reg. 3712, 3719-3720 (January 14, 2021); SBA and Treasury, How to Calculate Revenue
Reduction and Loan Amounts for Second Draw PPP Loans, Maximum Loan Amounts, Questions 1, 3
(March 12, 2021).

Only one spouse in a qualified joint venture may submit a PPP loan application for the joint venture.
For purposes of this rule, a qualified joint venture means: (1) the only members of the joint venture
are a married couple who file a joint return and each file Schedule C or F with their Form 1040; (2)
both spouses materially participate in the trade or business; and (3) both spouses elect not to be
treated as a partnership. See SBA and Treasury, How to Calculate Revenue Reduction and Loan
Amounts for Second Draw PPP Loans, Maximum Loan Amounts, Question 19 (March 12, 2021).

For a more detailed explanation of the recent rule that allows some Schedule C filers to use their gross
income, see Amended PPP Loan Calculation Rule, 86 Fed. Reg. 13,149, 13,150-13,151 (March 8, 2021).
See Amended PPP Loan Calculation Rule, 86 Fed. Reg. 13,149, 13,153 (March 8, 2021).

See Amended PPP Loan Calculation Rule, 86 Fed. Reg. 13,149, 13,153 (March 8, 2021); SBA and
Treasury, How to Calculate Revenue Reduction and Loan Amounts for Second Draw PPP Loans,
Maximum Loan Amounts, Questions 1, 3 (March 12, 2021).

If the borrower is assigned a NAICS code beginning with 72 and is in the accommodation or food
service sector, the borrower should multiple the result of Step Three by 3.5. These are accommodation
and food service business. They include hotels, restaurants, and bars. NAICS Six Digit NAICS Codes
and Titles (March 17, 2021). In order to calculate the loan amount by multiplying by 3.5, the borrower
must have reported a busines activity code beginning with 72 on their most recent IRS Schedule C,
line B. See Second Draw PPP Rule, 86 Fed. Reg. 3712, 3720 (January 14, 2021); SBA and Treasury,
How to Calculate Revenue Reduction and Loan Amounts for Second Draw PPP Loans, Maximum
Loan Amounts, Question 1 (March 12, 2021).
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TOTAL: The total second draw PPP loan amount will be the result of Step Four.
In general, rules limit the loan to two million dollars. However, a stricter rule
limits the value of the loan for self-employed borrowers with no employees. 2
For most self-employed borrowers, the limit is $20,833. For some self-employed
borrowers, the limit is $29,167. The $29,167 limit applies to businesses with an
NAICS code that begins with 72. These are accommodation and food service
businesses, including hotels, restaurants, and bars.2

3. Self-Employed Borrowers, With Employees, Who File a Schedule F or a
Schedule C

The following calculation for determining a second draw PPP loan amount applies to
self-employed borrowers—including sole proprietors and independent contractors—
who also have employees.2'2 The calculation applies to self-employed borrowers who
file a Schedule C. It also applies to self-employed farmers and ranchers who file a
Schedule F, including those who are single member LLCs, as well as those who file as a
qualified joint venture.2'3 As is explained below, partners in partnerships have different
rules.

Step One: Select either the borrower’s 2019 or 2020 Schedule F or Schedule C.
If using a 2020 tax form that has not yet been filed, the form must nonetheless be
filled out in order to compute the applicable values. The same selected year must
be used for all calculations below.

Step Two: Determine the self-employment compensation for the borrower. For
Schedule F filers, take the difference between the gross income from Schedule F,
line 9, and the sum of Schedule F lines 15, 22, and 23, up to $100,000 per
employee on an annualized basis.24 This amount should be reduced to $100,000
if greater than that, and set to zero if less than zero.

For Schedule C filers who choose to use their net profit, take the net profit
amount from line 31 of the selected Schedule C.2:5 This amount should be
reduced to $100,000 if greater than that, and set to zero if less than zero.
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Amended PPP Loan Calculation Rule, 86 Fed. Reg. 13,149, 13,153 (March 8, 2021).

NAICS Six Digit NAICS Codes and Titles (March 17, 2021).

Second Draw PPP Rule, 86 Fed. Reg. 3712, 3720 (January 14, 2021); SBA and Treasury, How to
Calculate Revenue Reduction and Loan Amounts for Second Draw PPP Loans, Maximum Loan
Amounts, Questions 2, 3 (March 12, 2021).

Only one spouse in a qualified joint venture may submit a PPP loan application for the joint venture.
For purposes of this rule, a qualified joint venture means: (1) the only members of the joint venture
are a married couple who file a joint return and each file Schedule C or F with their Form 1040; (2)
both spouses materially participate in the trade or business; and (3) both spouses elect not to be
treated as a partnership. See SBA and Treasury, How to Calculate Revenue Reduction and Loan
Amounts for Second Draw PPP Loans, Maximum Loan Amounts, Question 19 (March 12, 2021).

SBA says this calculation represents employee payroll costs that are subtracted from the farmer’s
gross income in order to avoid double-counting payroll costs. See Second Draw PPP Rule, 86 Fed.
Reg. 3712, 3716, 3720 (January 14, 2021).

Amended PPP Loan Calculation Rule, 86 Fed. Reg. 13,149, 13,153 (March 8, 2021); Second Draw PPP
Rule, 86 Fed. Reg. 3712, 3716, 3720 (January 14, 2021); SBA and Treasury, How to Calculate Revenue
Reduction and Loan Amounts for Second Draw PPP Loans, Maximum Loan Amounts, Question 2
(March 12, 2021). For a more detailed explanation of the recent rule that allows some Schedule C
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For Schedule C filers who are relying on their gross income, take the gross
income from line 7 of the selected Schedule C, and subtract the payroll costs
included on lines 14, 19, and 26.21¢ This amount should be reduced to $100,000 if
greater than that, and set to zero if less than zero.

Step Three: Determine employee payroll costs for the selected year by adding
together: (1) the gross wages and tips paid to employees whose principal place of
residence is in the United States, as well as any pre-tax employee contributions
for health insurance or other fringe benefits excluded from Medicare wages and
tips, not to exceed $100,000 per employee on an annualized, prorated basis;>"7
and (2) any employer contributions to group health, life, disability, vision, or
dental coverage,28 retirement contributions, and state or local taxes assessed on
employee compensation.219

Step Four: Calculate the average monthly payroll expenses by adding together
the results of Steps Two and Three and dividing that total by twelve.

Step Five: Multiply the result of Step Four by 2.5. Some borrowers can multiply
the result by 3.5.220

TOTAL: the total second draw PPP loan amount will be the result of Step Five,
not to exceed two million dollars.

4. Seasonal Employers

The method for determining the loan amount for a seasonal employer, as defined
earlier in this Guide, is calculated by taking the following steps.22

216
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219

220

221

filers to use their gross income, see Amended PPP Loan Calculation Rule, 86 Fed. Reg. 13,149, 13,150-
13,151 (March 8, 2021).

Amended PPP Loan Calculation Rule, 86 Fed. Reg. 13,149, 13,153 (March 8, 2021).

For both Schedule F and Schedule C filers, the gross wages and tips are computed using IRS Form 941
Taxable Medicare Wages & Tips (line 5c—column 1) for each quarter. See SBA and Treasury, How to
Calculate Revenue Reduction and Loan Amounts for Second Draw PPP Loans, Maximum Loan
Amounts, Questions 2, 3 (March 12, 2021).

For Schedule C filers, the value of employer group benefits will come from Schedule C, line 14. For
Schedule F filers, this value will come from the applicable portions of Schedule F, line 15. See SBA and
Treasury, How to Calculate Revenue Reduction and Loan Amounts for Second Draw PPP Loans,
Maximum Loan Amounts, Questions 2, 3 (March 12, 2021).

For Schedule C filers, the value of retirement contributions will come from Schedule C, line 19. For
Schedule F filers, this value will come from the applicable portions of Schedule F, line 23. See SBA
and Treasury, How to Calculate Revenue Reduction and Loan Amounts for Second Draw PPP Loans,
Maximum Loan Amounts, Questions 2, 3 (March 12, 2021).

If the borrower is assigned a NAICS code beginning with 72 and is in the accommodation or food
service sector, the borrower should multiple the result of Step Four by 3.5. These are accommodation
and food service business. They include hotels, restaurants, and bars. NAICS Six Digit NAICS Codes
and Titles (March 17, 2021). In order to calculate the loan amount by multiplying by 3.5, the borrower
must have reported a busines activity code beginning with 72 on their most recent IRS Schedule C,
line B. See Second Draw PPP Rule, 86 Fed. Reg. 3712, 3720 (January 14, 2021).

As defined earlier, a seasonal employer is an employer that does not operate for more than seven
months in any calendar year, or which—during the preceding calendar year—had gross receipts for
any six months of that year that were not more than 33.33 percent of the gross receives for the other
six months of that year. Second Draw PPP Rule, 86 Fed. Reg. 3712, 3719 (January 14, 2021).
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Step One: Determine the seasonal employer’s payroll costs (as defined above)
for any twelve-week period between February 15, 2019, and February 15, 2020.
The seasonal employer may decide which period to use.

Step Two: Calculate the average monthly payroll amount by taking the result of
Step One and dividing it by twelve.

Step Three: Multiply the result of Step Two by 2.5. Some borrowers can
multiply the result by 3.5.222

TOTAL: Total second draw PPP loan amount will be the result of Step Three, not
to exceed two million dollars.

5. New Entities: Corporations and Nonprofits with Employees, but Not in
Operation Between February 15, 2019 and February 15, 2020

For new corporate or nonprofit entities, meaning borrowers that were not in operation
for the full one-year period preceding February 15, 2020, and which have employees, a
second draw PPP loan amount will be calculated as follows. 223

Step One: Compute the borrower’s total payroll costs from when the entity first
began operating in 2019 or 2020, through the end of calendar year 2020. For this
purpose, the payroll costs should include: (1) the gross wages and tips paid to
employees whose principal place of residence is in the United States, as well as
any pre-tax employee contributions for health insurance or other fringe
benefits;224 (2) any employer contributions to group health, life, disability, vision,
or dental coverage; (3) retirement contributions; and (4) state or local taxes
assessed on employee compensation.

Step Two: Divide the result of Step One by the number of months during which
the payroll costs in Step One were incurred, in order to determine the borrower’s
average monthly payroll costs.

Step Three: Multiply the result of Step Two by 2.5. Some borrowers can
multiply the result by 3.5.225

223

224

225

If the borrower is assigned a NAICS code beginning with 72 and is in the accommodation or food
service sector, the borrower should multiple the result of Step Two by 3.5. See Second Draw PPP Rule,
86 Fed. Reg. 3712, 3716, 3720 (January 14, 2021). These are accommodation and food service
business. They include hotels, restaurants, and bars. NAICS Six Digit NAICS Codes and Titles (March
17, 2021).

SBA and Treasury, How to Calculate Revenue Reduction and Loan Amounts for Second Draw PPP
Loans, Maximum Loan Amounts, Question 10 (March 12, 2021). The Federal Register also provides a
method for calculating a loan for new entities, but it provides fewer details. See Second Draw PPP
Rule, 86 Fed. Reg. 3712, 3719 (January 14, 2021).

The gross wages and tips can be computed using IRS Form 941 Taxable Medicare Wages & Tips (line
5c—column 1) for each quarter the business was in operation. See SBA and Treasury, How to
Calculate Revenue Reduction and Loan Amounts for Second Draw PPP Loans, Maximum Loan
Amounts, Question 10 (March 12, 2021).

If the borrower is assigned a NAICS code beginning with 72 and is in the accommodation or food
service sector, the borrower should multiple the result of Step Two by 3.5. These are accommodation
and food service business. They include hotels, restaurants, and bars. NAICS Six Digit NAICS Codes
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TOTAL: The total second draw PPP loan amount will be the result of Step Three,
not to exceed two million dollars.

6. New Entities: Self-Employed Borrowers With Employees, but Not in
Operation Between February 15, 2019, and February 15, 2020

For self-employed borrowers with employees that are new entities—meaning entities
they were not in operation for the full one-year period preceding February 15, 2020—a
second draw PPP loan amount will be calculated as follows.226

Step One: Determine the borrower’s applicable owner compensation for the
months it was in operation from 2019 through the end of 2020. This requires
looking at the relevant IRS tax forms for 2019 and 2020.

For self-employed Schedule F filers with employees, this is the difference
between the gross income from Schedule F, line 9, and the sum of Schedule F
lines 15, 22, and 23. If this amount is less than zero, set the amount to zero.

For self-employed Schedule C filers, this is the value of net profit from Schedule
C, line 31. If this amount is less than zero, set the amount to zero.

Step Two: Multiple $8,333 by the number of months that the borrower was in
operation during 2019 through the end of calendar year 2020.

Step Three: Select the lesser of the result of Step One and the result of Step
Two.

Step Four: Compute the borrower’s total payroll costs from when the entity first
began operating in 2019 or 2020, through the end of calendar year 2020. For this
purpose, the payroll costs should include: (1) the gross wages and tips paid to
employees whose principal place of residence is in the United States, as well as
any pre-tax employee contributions for health insurance or other fringe
benefits;227 (2) any employer contributions to group health, life, disability, vision,
or dental coverage; (3) retirement contributions; and (4) state or local taxes
assessed on employee compensation.

Step Five: Add together the result of Step Three and Step Four

Step Six: Multiply the result of Step Five by 2.5. Some borrowers can multiply
the result by 3.5.228

226

227

228

and Titles (March 17, 2021). In order to calculate the loan amount by multiplying by 3.5, the borrower
must have reported a busines activity code beginning with 72 on their most recent IRS Schedule C,
line B. See Second Draw PPP Rule, 86 Fed. Reg. 3712, 3720 (January 14, 2021).

SBA and Treasury, How to Calculate Revenue Reduction and Loan Amounts for Second Draw PPP
Loans, Maximum Loan Amounts, Question 11 (March 12, 2021).

The gross wages and tips can be computed using IRS Form 941 Taxable Medicare Wages & Tips (line
5c—columni) for each quarter the business was in operation. See SBA and Treasury, How to Calculate
Revenue Reduction and Loan Amounts for Second Draw PPP Loans, Maximum Loan Amounts,
Question 11 (March 12, 2021).

If the borrower is assigned a NAICS code beginning with 72 and is in the accommodation or food
service sector, the borrower should multiple the result of Step Five by 3.5. These are accommodation
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TOTAL: The total second draw PPP loan amount will be the result of Step Six,
not to exceed two million dollars.

7. New Entities: Self-Employed Borrowers Without Employees, but Not in
Operation Between February 15, 2019 and February 15, 2020

For self-employed borrowers without employees that are new entities—meaning
entities they were not in operation for the full one-year period preceding February 15,
2020—a second draw PPP loan amount will be calculated as follows.229

Step One: Determine the borrower’s applicable owner compensation for the
months it was in operation from 2019 through the end of 2020. This requires
looking at the relevant IRS tax forms for 2019 and 2020, either Schedule F or
Schedule C.

For self-employed Schedule F filers, this is the value of gross income from
Schedule F, line 9. If this amount is less than zero, set the amount to zero.

For self-employed Schedule C filers, this is the value of net profit from Schedule
C, line 31. If this amount is less than zero, set the amount to zero.

Step Two: Multiple $8,333 by the number of months that the borrower was in
operation during 2019 through the end of calendar year 2020.

Step Three: Select the lesser of the result of Step One and the result of Step
Two, and multiply that number by 2.5. Some borrowers can multiply the result by

3.5.230

TOTAL: The total second draw PPP loan amount will be the result of Step Three,
not to exceed two million dollars.

8. Others—Corporations, Nonprofits, Veterans Organizations, Tribal
Businesses, Partnerships, and LLCs

Specific rules apply for the way second draw PPP loan amounts are calculated for
corporations, nonprofits, veterans organizations and tribal businesses.23! Partnerships

229

230

231

and food service business. They include hotels, restaurants, and bars. NAICS Six Digit NAICS Codes
and Titles (March 17, 2021). In order to calculate the loan amount by multiplying by 3.5, the borrower
must have reported a busines activity code beginning with 72 on their most recent IRS Schedule C,
line B. See Second Draw PPP Rule, 86 Fed. Reg. 3712, 3720 (January 14, 2021).

SBA and Treasury, How to Calculate Revenue Reduction and Loan Amounts for Second Draw PPP
Loans, Maximum Loan Amounts, Question 11 (March 12, 2021).

If the borrower is assigned a NAICS code beginning with 72 and is in the accommodation or food
service sector, the borrower should multiple that number by 3.5. These are accommodation and food
service business. They include hotels, restaurants, and bars. NAICS Six Digit NAICS Codes and Titles
(March 17, 2021). In order to calculate the loan amount by multiplying by 3.5, the borrower must have
reported a busines activity code beginning with 72 on their most recent IRS Schedule C, line B. See
Second Draw PPP Rule, 86 Fed. Reg. 3712, 3720 (January 14, 2021).

See, for example, SBA and Treasury, How to Calculate Revenue Reduction and Loan Amounts for
Second Draw PPP Loans, Maximum Loan Amounts Questions 5-7 (March 12, 2021).
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III.

also have a separate calculation for determining their PPP loan amount.232 Farmers
and ranchers who have a partnership must follow the rules specific to partnerships and
cannot use their gross income from Schedule F to determine their PPP loan amount.233

For LLC owners, the second draw PPP loan calculation should match the borrower’s
tax filing status for their selected year (2019 or 2020).234 In other words, if the LLC
filed as a partnership, the LLC should use the loan calculation method for
partnerships. Similarly, if the LLC filed as a sole proprietor or corporation, the LLC
would follow the calculation method for sole proprietors or corporations.

Cost of the PPP

The cost of PPP loans is covered by the federal government.235 Lenders receive substantial
payment from the federal government for making the loans.

Iv.

Additional Terms of PPP Loans

The following sections outline the additional terms for first draw and second draw PPP loans.

A. Only One First Draw and One Second Draw PPP Loan Per Borrower, with
an Exception for First Draw Loan Increases

No eligible borrower may receive more than one first draw PPP loan. 23¢ A borrower may
also receive only one second draw PPP loan. Any borrower who received a PPP loan in
2020 is considered to have received a first draw loan and may therefore only be eligible
now for a second draw loan. For this reason, the PPP rules recommend that borrowers
consider applying for the maximum loan amount. 237

As described later in this Guide, some borrowers who received a PPP loan in 2020 may be
eligible to reapply for an increase in that previous loan amount.238

232

236

238

Second Draw PPP Rule, 86 Fed. Reg. 3712, 3720 (January 14, 2021); SBA and Treasury, How to
Calculate Revenue Reduction and Loan Amounts for Second Draw PPP Loans, Maximum Loan
Amounts, Question 4 (March 12, 2021).

SBA and Treasury, How to Calculate Revenue Reduction and Loan Amounts for Second Draw PPP
Loans, Maximum Loan Amounts, Question 19 (March 12, 2021).

SBA and Treasury, How to Calculate Revenue Reduction and Loan Amounts for Second Draw PPP
Loans, Maximum Loan Amounts, Question 8 (March 12, 2021).

SBA Procedural Notice, Second Updated Paycheck Protection Program Lender Processing Fee
Payment and 1502 Reporting Process, Control No. 5000-20091 (February 8, 2021), at:
https://www.sba.gov/document/procedural-notice-5000-20091-second-updated-paycheck-
protection-program-lender-processing-fee-payment-1502-reporting-process.

First Draw PPP Rule, 86 Fed. Reg. 3692, 3703 (January 14, 2021); Second Draw PPP Rule, 86 Fed.
Reg. 3712, 3719 (January 14, 2021).

First Draw PPP Rule, 86 Fed. Reg. 3692, 3703 (January 14, 2021).

First Draw PPP Rule, 86 Fed. Reg. 3692, 3,710 (January 14, 2021).
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B. No Personal Guarantees or Collateral Required

No personal guarantees are required, and no collateral is required.239 There are also no
upfront guarantee fees payable by the borrower. 240

C. Agent Fees Possible

If a borrower knowingly retains an agent to help with the PPP process, any associated fees
must be paid by the borrower.24: Agent fees cannot be paid out of the proceeds of a PPP
loan. A lender will be responsible for paying an agent’s fees only if that lender directly
contracts with the agent.242

D. Repayment Period Now Five Years

Since the passing of the Flexibility Act on June 5, 2020, PPP loans are due in five years.243
The Economic Aid Act did not change this rule, and therefore both first draw and second
draw PPP loans made in 2021 are due in five years if not forgiven.244 The repayment period
will be described in the loan agreement.

E. Ten-Month Deferral Period

Payments on first draw and second draw PPP loans, including interest payments, are
deferred for the ten months immediately following the end of the borrower’s loan
forgiveness covered period.245 The loan forgiveness covered period is defined later in this
Guide.

If a borrower does not submit a loan forgiveness application to the lender within that ten-
month period, the borrower will be required to begin making loan payments—on both
principal and interest—immediately following the end of the deferral period.24¢ For
example, if a borrower’s PPP loan was disbursed on January 25, 2021, and the borrower’s
loan forgiveness covered period ends on July 12, 2021, the borrower must submit a loan

240
241

242

244

246

First Draw PPP Rule, 86 Fed. Reg. 3692, 3709 (January 14, 2021); Second Draw PPP Rule, 86 Fed.
Reg. 3712, 3717 (January 14, 2021).

First Draw PPP Rule, 86 Fed. Reg. 3692, 3709 (January 14, 2021).

First Draw PPP Rule, 86 Fed. Reg. 3692, 3709 (January 14, 2021). This is a change made by the
Economic Aid Act, and it is a departure from the prior rule under the CARES Act, which provided that
agents must charge lenders, and not borrowers, for their fees. See Economic Aid Act § 340(b)
(December 27, 2020).

PPP rules limit the amount of fees an agent may charge a lender. For details on allowable agent fees,
see First Draw PPP Rule, 86 Fed. Reg. 3692, 3709 (January 14, 2021).

Flexibility Act, § 2(a) (June 5, 2020). For borrowers who received PPP loans prior to June 5, 2020,
the loans are due in two years if not forgiven. For two-year loans the borrower and the lender can
agree to extend the loan term to five years. First Official PPP Interim Final Rule, 85 Fed. Reg. 20,811,
20813 (April 15, 2020); Initial PPP Interim Final Rule, at 12 (April 2, 2020); SBA and Treasury
Department, PPP FAQs, Question 49 (March 3, 2021).

First Draw PPP Rule, 86 Fed. Reg. 3692, 3703 (January 14, 2021); Second Draw PPP Rule, 86 Fed.
Reg. 3712, 3717 (January 14, 2021); SBA and Treasury Department, PPP FAQs, Question 49 (March 3,
2021).

First Draw PPP Rule, 86 Fed. Reg. 3692, 3703-3704 (January 14, 2021); Amended PPP Loan
Forgiveness Rule, 86 Fed. Reg. 8283, 8288 (February 5, 2021); SBA and Treasury Department, PPP
FAQs, Question 52 (March 3, 2021).

First Draw PPP Rule, 86 Fed. Reg. 3692, 3703-3704 (January 14, 2021).
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forgiveness application to the lender by May 12, 2022. If not, the borrower will need to
begin making payments on the loan on or after May 12, 2022.

Importantly, interest accrues on every PPP loan from the date of disbursement.247
F. Interest Rate is 1 Percent

The interest rate for a borrower on a first draw or second draw PPP loan that is not
forgiven is 1 percent.248 The interest is calculated on a non-compounding, non-adjustable
basis.249 The one percent interest will accrue during the deferral period, even though the
borrower does not have to pay anything during that period.25° The accrued interest and the
principal are both eligible for forgiveness.25

V. Allowable Uses of PPP Loan Funds

PPP loans must be used for specific, allowable purposes. This is true even if the loan is
eventually forgiven. SBA says it will seek repayment of funds used in an unauthorized way.252 If
done knowingly, there could be additional lability and criminal charges.253

On both the first draw and second draw PPP application forms, borrowers must certify that the
current economic uncertainty makes the loan necessary to support ongoing operations.254 In
addition, the applications require that borrowers certify that the loan proceeds will be used for
specific purposes, including to retain workers, maintain payroll, and make payments for
mortgage, rent, and utilities. Following the passing of the Economic Aid Act, the applications
also allow PPP loans to be used for payments of covered operations expenditures, covered
property damage costs, covered supplier costs, and covered worker protection expenditures.255
The following sections explain the allowable uses of PPP loans in more detail. Except where
noted otherwise, these rules apply to both first draw and second draw PPP loans.25¢ In some
cases, the rules are slightly different for self-employed borrowers, but those differences are
explained below.

247 First Draw PPP Rule, 86 Fed. Reg. 3692, 3703 (January 14, 2021).

248 First Draw PPP Rule, 86 Fed. Reg. 3692, 3703 (January 14, 2021); Second Draw PPP Rule, 86 Fed.
Reg. 3712, 3717 (January 14, 2021).

249 First Draw PPP Rule, 86 Fed. Reg. 3692, 3703, 3709 (January 14, 2021); Second Draw PPP Rule, 86
Fed. Reg. 3712, 3717 (January 14, 2021).

250 First Draw PPP Rule, 86 Fed. Reg. 3692, 3703 (January 14, 2021).

251 First Draw PPP Rule, 86 Fed. Reg. 3692, 3706 (January 14, 2021); Amended PPP Loan Forgiveness
Rule, 86 Fed. Reg. 8283, 8288 (February 5, 2021).

252 First Draw PPP Rule, 86 Fed. Reg. 3692, 3705 (January 14, 2021).

253 First Draw PPP Rule, 86 Fed. Reg. 3692, 3705 (January 14, 2021); PPP Borrower Application Form
Revised, SBA Form 2483, at 3 (March 18, 2021); PPP Second Draw Borrower Application Form, SBA
Form 2483-SD, at 3 (March 18, 2021).

254 First Draw PPP Rule, 86 Fed. Reg. 3692, 3705 (January 14, 2021); PPP Borrower Application Form
Revised, SBA Form 2483, at 3 (March 18, 2021); PPP Second Draw Borrower Application Form, SBA
Form 2483-SD, at 3 (March 18, 2021). See also SBA and Treasury Department, PPP FAQs, Questions
31, 43, 46 (March 3, 2021).

255 Economic Aid Act § 304(a) (December 27, 2020).

256 First Draw PPP Rule, 86 Fed. Reg. 3692, 3704 (January 14, 2021); Second Draw PPP Rule, 86 Fed.
Reg. 3712, 3717 (January 14, 2021).
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Most—though not all—of the allowable uses of a PPP loan are also forgivable uses of a PPP loan.
The rules for PPP loan forgiveness, including what uses of the proceeds are forgivable, are
described later in this Guide.

A. Employee Payroll Costs and Owner Compensation Replacement

PPP loan funds, for both first draw and second draw loans, can be used to cover payroll
costs, or similar compensation.257 For self-employed borrowers, PPP loans can be used for
what SBA calls “owner compensation replacement.”258

1. Payroll Costs for Borrowers with Employees

For borrowers with employees—including self-employed borrowers who have
employees—payroll costs are an allowable use of PPP loan funds, so long as the costs
are for employees whose principal place of residence is in the United States.259 Payroll
costs, which are defined more fully above, can include salaries, commissions, or similar
compensation, as well as cash tips or the equivalent.26¢

2. Owner Compensation Replacement for Self-Employed Borrowers

For those self-employed individuals with a 2019 or 2020 IRS Form 1040 Schedule C or
Schedule F, PPP loan funds are to be used for what SBA sometimes calls “owner
compensation replacement.”26* The owner compensation replacement is based on
either: (1) the borrower’s 2019 or 2020 gross income, as reported on line 9 of Schedule
F; (2) the borrower’s 2019 or 2020 net profit, as reported on line 31 of Schedule C; or
(3) the borrower’s 2019 or 2020 gross income, as reported on line 77 of the Schedule
C.262 The year that is used must be the same year that the borrower used when
calculating their PPP loan amount.

B. Group Health Care, Life, Disability, Vision, or Dental Benefits and
Premiums

Costs related to the continuation of employee group health care, life, disability, vision, and
dental benefits during periods of paid sick, medical, or family leave are allowable uses of
PPP funds.2%3 In addition, the cost of insurance premiums for employee group health care,
life, disability, vision, and dental coverage are also allowable uses.

257 First Draw PPP Rule, 86 Fed. Reg. 3692, 3702, 3704 (January 14, 2021).

258 Amended PPP Loan Calculation Rule, 86 Fed. Reg. 13,149, 13,152, 13,153 (March 8, 2021); First Draw
PPP Rule, 86 Fed. Reg. 3692, 3704 (January 14, 2021).

259 Amended PPP Loan Calculation Rule, 86 Fed. Reg. 13,149, 13,152 (March 8, 2021); First Draw PPP
Rule, 86 Fed. Reg. 3692, 3704-3705 (January 14, 2021).

260 For a complete definition of payroll costs, see First Draw PPP Rule, 86 Fed. Reg. 3692, 3702-3703
(January 14, 2021). The definition of payroll costs described in the First Draw PPP Rule also applies
to second draw PPP loans. See Second Draw PPP Rule, 86 Fed. Reg. 3712, 3719 (January 14, 2021).

261 First Draw PPP Rule, 86 Fed. Reg. 3692, 3704 (January 14, 2021).

262 Amended PPP Loan Calculation Rule, 86 Fed. Reg. 13,149, 13,152 (March 8, 2021); First Draw PPP
Rule, 86 Fed. Reg. 3692, 3701, 3704 (January 14, 2021).

263 First Draw PPP Rule, 86 Fed. Reg. 3692, 3604 (January 14, 2021).
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C. Mortgage Interest Payments

The payment of interest on a mortgage obligation is an allowable use of a PPP loan.264 This
does not include any prepayment or payment of principal. Only payments of interest on
business mortgage obligations are allowable uses of PPP loan funds. 26 Interest on non-
business mortgages is not allowed.

For self-employed borrowers, allowable business mortgage interest payments are only
those for which the borrower has claimed—or is entitled to claim—a deduction on their
2019 or 2020 Schedule C (or, likely, Schedule F).26¢ The applicable year is whichever year
the borrower used when calculating the PPP loan amount. For self-employed borrowers,
such payments could include, for example, the interest on a loan for a vehicle the borrower
uses to perform their business, or the interest on a mortgage for a warehouse that was
purchased to store business equipment.

D. Rent or Lease Payments

The payment of rent or lease obligations are an allowable use of PPP loan funds.2¢7 Only
rent or lease payments on business property are allowable uses of PPP loan funds.268

For self-employed borrowers, allowable business rent or lease payments are only those for
which the borrower has claimed—or is entitled to claim—a deduction on their 2019 or
2020 Schedule C (or, likely, Schedule F).269 The applicable year is whichever year the
borrower used when calculating the PPP loan amount. For self-employed borrowers, these
payments could include rent for a warehouse or a business vehicle.

E. Utility Payments

Utility payments are an allowable use of PPP loan funds.27° Only payments for business
utility expenses are allowable uses of PPP loan funds.27* Utilities likely means electricity,

264

265

266

267

268

269

270

271

Amended PPP Loan Calculation Rule, 86 Fed. Reg. 13,149, 13,152 (March 8, 2021); First Draw PPP
Rule, 86 Fed. Reg. 3692, 3704, 3,706 (January 14, 2021).

The applications for both first draw and second draw PPP loans require that borrowers certify that the
loan proceeds will only be used for “business-related purposes.” See PPP Borrower Application Form
Revised, SBA Form 2483, at 3 (March 18, 2021); PPP Second Draw Borrower Application Form, SBA
Form 2483-SD, at 3 (March 18, 2021).

Amended PPP Loan Calculation Rule, 86 Fed. Reg. 13,149, 13,152 (March 8, 2021); First Draw PPP
Rule, 86 Fed. Reg. 3692, 3705 (January 14, 2021).

Amended PPP Loan Calculation Rule, 86 Fed. Reg. 13,149, 13,152 (March 8, 2021); First Draw PPP
Rule, 86 Fed. Reg. 3692, 3704 (January 14, 2021).

The applications for both first draw and second draw PPP loans require that borrowers certify that the
loan proceeds will only be used for “business-related purposes.” PPP Borrower Application Form
Revised, SBA Form 2483, at 3 (March 18, 2021); PPP Second Draw Borrower Application Form, SBA
Form 2483-SD, at 3 (March 18, 2021).

Amended PPP Loan Calculation Rule, 86 Fed. Reg. 13,149, 13,152 (March 8, 2021); First Draw PPP
Rule, 86 Fed. Reg. 3692, 3705 (January 14, 2021).

Amended PPP Loan Calculation Rule, 86 Fed. Reg. 13,149, 13,152 (March 8, 2021); First Draw PPP
Rule, 86 Fed. Reg. 3692, 3704 (January 14, 2021).

The applications for both first draw and second draw PPP loans require that borrowers certify that the
loan proceeds will only be used for “business-related purposes.” See PPP Borrower Application Form
Revised, SBA Form 2483, at 3 (March 18, 2021); PPP Second Draw Borrower Application Form, SBA
Form 2483-SD, at 3 (March 18, 2021).
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gas, water, transportation, telephone, and internet services that were in service before
February 15, 2020.

For self-employed borrowers, allowable business utility payments are only those for which
the borrower has claimed—or is entitled to claim—a deduction on their 2019 or 2020
Schedule C (or, likely, Schedule F).272 The applicable year is whichever year the borrower
used when calculating the PPP loan amount. For self-employed borrowers, such payments
could include the cost of electricity for a warehouse the borrower rents or gas used while
driving a business vehicle.

F. Interest on Certain Debts

Interest payments on any debts that were incurred before February 15, 2020, are allowed
uses of PPP loan funds.273 However, such interest payments are not eligible for PPP loan
forgiveness.

G. Refinancing an SBA EIDL Loan Made Between January 31, 2020, and
April 3, 2020—First Draw PPP Loans Only

For first draw PPP loans only, borrowers may use PPP loan funds to refinance an SBA
EIDL loan that was made between January 31, 2020, and April 3, 2020.274 Only an EIDL
loan—not any Emergency Advance received under the program—may be refinanced.

H. Covered Operations Expenditures

Covered operations expenditures are an allowable use of PPP loans.275 These include
payments for any business software or cloud computing service that facilitates: (1)
business operations; (2) product or service delivery; (3) the processing, payment, or
tracking of payroll expenses; (4) human resources, sales and billing functions; or (5) the
accounting or tracking of supplies, inventory, records and expenses.

For self-employed borrowers, allowable covered operations expenditures are only those
that are deducible on Form 1040 Schedule C—and likely Schedule F.27¢

Although covered operations expenditures became an allowable use of PPP loans following
the passing of the Economic Aid Act, these expenditures are allowed as if they were

272

273

274

275

276

Amended PPP Loan Calculation Rule, 86 Fed. Reg. 13,149, 13,152 (March 8, 2021); First Draw PPP
Rule, 86 Fed. Reg. 3692, 3705 (January 14, 2021).

Amended PPP Loan Calculation Rule, 86 Fed. Reg. 13,149, 13,152 (March 8, 2021); First Draw PPP
Rule, 86 Fed. Reg. 3692, 3704-3705 (January 14, 2021).

Amended PPP Loan Calculation Rule, 86 Fed. Reg. 13,149, 13,152 (March 8, 2021); First Draw PPP
Rule, 86 Fed. Reg. 3692, 3704-3705 (January 14, 2021). Rules related to the refinancing of EIDL
loans do not apply to second draw PPP loans. Second Draw PPP Rule, 86 Fed. Reg. 3712, 3,716
(January 14, 2021).

Amended PPP Loan Calculation Rule, 86 Fed. Reg. 13,149, 13,152 (March 8, 2021); First Draw PPP
Rule, 86 Fed. Reg. 3692, 3704 (January 14, 2021).

Amended PPP Loan Calculation Rule, 86 Fed. Reg. 13,149, 13,152 (March 8, 2021); First Draw PPP
Rule, 86 Fed. Reg. 3692, 3705 (January 14, 2021).
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included from the beginning.277 In other words, these are allowable uses of a PPP loan no
matter when the loan was made.

I. Covered Property Damage Costs

Covered property damage costs are an allowable use of PPP loans.278 These are defined as
costs that are related to property damage and vandalism or looting arising from public
disturbances that occurred during 2020 and which were not covered by insurance or other
compensation.

For self-employed borrowers, allowable covered property damage costs are only those that
are deducible on Form 1040 Schedule C—and likely Schedule F.279

Although covered property damage costs became an allowable use of PPP loans following
the passing of the Economic Aid Act, these expenditures are allowed as if they were
included from the beginning of the program.23° In other words, these are allowable uses of
a PPP loan no matter when the loan was made.

J. Covered Supplier Costs

Covered supplier costs are an allowable use of PPP loans.28! These are expenditures made
by a borrower to a supplier of certain types of goods. Specifically, the goods must be those
that are both essential to the borrower’s operations at the time the expenditure is made,
and for which there is a contract, order, or purchase order. To qualify as an eligible use, the
contract, order, or purchase order must have been in effect before the start of the
borrower’s covered period. For perishable goods, must be in effect either before or any
time during the covered period.

For self-employed borrowers, allowable covered supplier costs are only those that are
deducible on Form 1040 Schedule C—and likely Schedule F.282

Although covered supplier costs became an allowable use of PPP loans following the
passing of the Economic Aid Act, these expenditures are allowed as if they were included
from the beginning.283 In other words, these are allowable uses of a PPP loan no matter
when the loan was made.

280

281

282

283

Economic Aid Act § 304(a)-(b) (December 27, 2020); First Draw PPP Rule, 86 Fed. Reg. 3692, 3704
(January 14, 2021).

Amended PPP Loan Calculation Rule, 86 Fed. Reg. 13,149, 13,152 (March 8, 2021); First Draw PPP
Rule, 86 Fed. Reg. 3692, 3704 (January 14, 2021).

Amended PPP Loan Calculation Rule, 86 Fed. Reg. 13,149, 13,152 (March 8, 2021); First Draw PPP
Rule, 86 Fed. Reg. 3692, 3705 (January 14, 2021).

Economic Aid Act § 304(a)-(b) (December 27, 2020); First Draw PPP Rule, 86 Fed. Reg. 3692, 3704
(January 14, 2021).

Amended PPP Loan Calculation Rule, 86 Fed. Reg. 13,149, 13,152 (March 8, 2021); First Draw PPP
Rule, 86 Fed. Reg. 3692, 3704 (January 14, 2021).

Amended PPP Loan Calculation Rule, 86 Fed. Reg. 13,149, 13,152 (March 8, 2021); First Draw PPP
Rule, 86 Fed. Reg. 3692, 3705 (January 14, 2021).

Economic Aid Act § 304(a)-(b) (December 27, 2020); First Draw PPP Rule, 86 Fed. Reg. 3692, 3704
(January 14, 2021).
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VI.

K. Covered Worker Protection Expenditures

Covered worker protection expenditures are an allowable use of PPP loans.284 These
expenditures include operating and capital expenditures that aid a business in adapting to
COVID-19-related requirements or guidance for sanitation, social distancing, worker
safety, or customer safety that are issued by various federal, state, and local agencies.285 To
qualify as eligible uses of PPP loan funds, these expenditures must have occurring between
March 1, 2020, and whenever the national emergency related to COVID-19 ends.

The rules provide various examples of allowed covered worker protection expenditures.28¢

For self-employed borrowers, allowable covered worker protection expenditures are only
those that are deducible on Form 1040 Schedule C—and likely Schedule F.287

Although covered worker protection expenditures became an allowable use of PPP loans
following the passing of the Economic Aid Act, these expenditures are allowed as if they
were included in the original rules for the program.238 In other words, these are allowable
uses of a PPP loan no matter when the loan was made.

Uses Not Allowed—Lobbying

The Economic Aid Act included a new rule that PPP loan funds cannot be used for lobbying
activities or expenditures.289
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286

287

288

289

Amended PPP Loan Calculation Rule, 86 Fed. Reg. 13,149, 13,152 (March 8, 2021); First Draw PPP
Rule, 86 Fed. Reg. 3692, 3704 (January 14, 2021).

The requirements or guidance should come from the Department of Health and Human Services
(HHS), the Centers for Disease Control (CDC), the Occupational Safety and Health Administration
(OSHA), or any state or local government. First Draw PPP Rule, 86 Fed. Reg. 3692, 3704 (January 14,
2021).

First Draw PPP Rule, 86 Fed. Reg. 3692, 3704 (January 14, 2021). These include the purchase,
maintenance or renovation of assets that create or expand and of the following: (1) a drive-through
window facility; (2) an indoor, outdoor, or combined air or air pressure ventilation or filtration
system; (3) a physical barrier such as a sneeze guard; (4) an expansion of additional indoor, outdoor,
or combined business space; (5) an onsite or offsite health screening capability; or (6) other assets
related to compliance with COVID-19 requirements or guidance. Covered worker protection
expenditures can also include the purchase of: (1) certain covered materials, such as PPE surgical
masks, PPE nitrile gloves; level 3 and 4 surgical gowns, and syringes and hypodermic needles (2)
particulate filtering facepiece respirators approved by OSHA; and (3) other kinds of personal
protective equipment, as determined by the Secretary of HHS and Secretary of Labor. For a full list of
the covered materials, see 44 C.F.R. § 328.103(a) (2021).

Amended PPP Loan Calculation Rule, 86 Fed. Reg. 13,149, 13,152 (March 8, 2021); First Draw PPP
Rule, 86 Fed. Reg. 3692, 3705 (January 14, 2021).

Economic Aid Act § 304(a)-(b) (December 27, 2020); First Draw PPP Rule, 86 Fed. Reg. 3692, 3,702,
3704 (January 14, 2021).

Economic Aid Act § 319 (December 27, 2020); First Draw PPP Rule, 86 Fed. Reg. 3692, 3705
(January 14, 2021); SBA and Treasury Department, PPP FAQs, Question 58 (March 3, 2021). For
purposes of this rule, lobbying activities are defined in section 3 of the Lobby Disclosure Act of 1995.
Under section 3 of the Lobbying Disclosure Act of 1995, the term “lobbying activities” means
“lobbying contacts and efforts in support of such contacts, including preparation and planning
activities, research and other background work that is intended, at the time it is performed, for use in
contacts, and coordination with the lobbying activities of others.” See 2 U.S.C. § 1602(7). The
prohibition against using PPP funds for lobbying expenditures includes expenditures related to a
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Chapter Four: PPP Loan Application and Documentation Requirements

The following sections describe the application process for first draw and second draw PPP
loans and the documentation requirements that apply for each loan.

| PPP Applications

The applications for both the first draw and second draw PPP loans are available online.29°
Borrowers must apply for PPP loans through banks and other lenders who make loans to small
businesses, including Farm Credit System institutions.29* Some non-bank lenders, including
community development financial institutions, are also eligible to make PPP loans.292 The loans
are then guaranteed by the federal government.293 Lenders approved to make first draw PPP
loans may also make second draw PPP loans.294

The rules and process for applying for a recalculation or increase of a previously-received PPP
loan are discussed later in this Guide. The following applications should not be used to apply for
a loan increase on an existing PPP loan.

A. First Draw PPP Loan Applications

Borrowers should apply for a first draw PPP loan if they have not previously received a
PPP loan.29 Applications for first draw PPP loans can be found online.29 There are two
primary applications for first draw loans—one is for borrowers who file IRS Form Schedule
C and would like to use their gross income to calculate their PPP loan amount, and the
other application form is the standard form for all other borrowers. It is also possible that

State or local election, or any expenditures designed to influence legislation, appropriations,
regulation, administrative action, or any Executive order that is either proposed or pending before
Congress or any state governing body.

290 SBA website, at: https://www.sba.gov/funding-programs/loans/coronavirus-relief-
options/paycheck-protection-program.

291 Lenders can be existing SBA lenders, federally insured depositary institutions, federally insured credit
unions, and Farm Credit System institutions. Some depository and non-depository financing
providers are also eligible lenders, if they originate, maintain, and service business loans or other
commerecial financial receivables and have been operating since at least February 15, 2019 and have
serviced more than fifty million dollars in business loans or other financial receivables during a
consecutive twelve-month period in the last thirty-six months. See First Draw PPP Rule, 86 Fed. Reg.
3692, 3707 (January 14, 2021).

292 Tn order for a non-bank lender to be approved to make PPP loans, they must be either: (1) a
community development financial institution (other than a federally insured bank or federally insured
credit union); or (2) a majority minority-, women-, or veteran/military-owned lender. The lender
must also have originated, maintained, or serviced more than ten million dollars in business loans or
other commercial financial receivables during a twelve-month period in the past thirty-six months.
See First Draw PPP Rule, 86 Fed. Reg. 3692, 3707 (January 14, 2021). To find lenders that are eligible
to make PPP loans, visit: https://www.sba.gov/paycheckprotection/find.

293 First Draw PPP Rule, 86 Fed. Reg. 3692, 3694, 3709 (January 14, 2021).

294 Second Draw PPP Rule, 86 Fed. Reg. 3712, 3716 (January 14, 2021).

295 See, for example, First Draw PPP Rule, 86 Fed. Reg. 3692, 3703 (January 14, 2021).

296 See SBA website, at: https://www.sba.gov/funding-programs/loans/coronavirus-relief-
options/paycheck-protection-program. A PDF of the First Draw PPP application (SBA Form 2483)
can be downloaded at: https://www.sba.gov/document/sba-form-2483-ppp-first-draw-borrower-
application-form.



https://www.sba.gov/funding-programs/loans/coronavirus-relief-options/paycheck-protection-program
https://www.sba.gov/funding-programs/loans/coronavirus-relief-options/paycheck-protection-program
https://www.sba.gov/paycheckprotection/find
https://www.sba.gov/funding-programs/loans/coronavirus-relief-options/paycheck-protection-program
https://www.sba.gov/funding-programs/loans/coronavirus-relief-options/paycheck-protection-program
https://www.sba.gov/document/sba-form-2483-ppp-first-draw-borrower-application-form
https://www.sba.gov/document/sba-form-2483-ppp-first-draw-borrower-application-form
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the borrower’s lender will have different, but equivalent forms, that the borrower can use
to apply for a first draw PPP loan.297

1. Standard Application—SBA Form 2483
The standard application for first draw loans is SBA Form 2483.298
2. Application for Some Schedule C Filers—SBA Form 2483-C

The first draw PPP loan application for Schedule C filers that use their gross income to
calculate their PPP loan (as opposed to using net profit) is SBA Form 2483-C.299

B. Second Draw PPP Loan Application—SBA Form 2483-SD

Borrowers should only apply for a second draw PPP loan if they have previously received a
PPP loan. In general, a borrower is only eligible to receive a second draw PPP loan if the
borrower has—or will—use the full amount of the first PPP loan on or before the expected
date of disbursement of the second draw PPP loan.3°° For purposes of this rule, the “full
amount” of the first PPP loan includes any increase in loan amount the borrower may have
received following the passing of the Economic Aid Act. In addition, to qualify for a second
draw loan, the entire amount of the first loan must have been used on allowable uses of
PPP loans. Allowable uses of PPP loans are described earlier in this Guide.

There are two primary applications for second draw PPP loans—one is for borrowers who
file IRS form Schedule C and would like to use their gross income to calculate their PPP
loan amount, and the other application form is the standard form for all other borrowers.
Applications for second draw PPP loans can be found online.3°! It is also possible that the
borrower’s lender will have different, but equivalent forms, that the borrower can use to
apply for a second draw PPP loan.3°2

1. Standard Application—SBA Form 2483-SD

The standard application for second draw loans is SBA Form 2483-SD.393

300
301

302

303

First Draw PPP Rule, 86 Fed. Reg. 3692, 3704 (January 14, 2021); SBA and Treasury Department,
PPP FAQs, Question 13 (March 3, 2021).

A PDF of the First Draw PPP application (SBA Form 2483) can be downloaded at:
https://www.sba.gov/document/sba-form-2483-ppp-first-draw-borrower-application-form.

A PDF of the First Draw PPP application for Schedule C filers using gross income (SBA Form 2483-C)
can be downloaded at: https://www.sba.gov/sites/default/files/2021-
03/Borrower%20Application%202483-C-508.pdf.

Second Draw PPP Rule, 86 Fed. Reg. 3712, 3713 (January 14, 2021).

See SBA website, at: https://www.sba.gov/funding-programs/loans/coronavirus-relief-
options/paycheck-protection-program.

Second Draw PPP Rule, 86 Fed. Reg. 3712, 3720 (January 14, 2021); SBA and Treasury Department,
PPP FAQs, Question 13 (March 3, 2021).

A PDF of the Second Draw PPP application (SBA Form 2483-SD) can be downloaded at:
https://www.sba.gov/document/sba-form-2483-sd-ppp-second-draw-borrower-application-form.



https://www.sba.gov/document/sba-form-2483-ppp-first-draw-borrower-application-form
https://www.sba.gov/sites/default/files/2021-03/Borrower%20Application%202483-C-508.pdf
https://www.sba.gov/sites/default/files/2021-03/Borrower%20Application%202483-C-508.pdf
https://www.sba.gov/funding-programs/loans/coronavirus-relief-options/paycheck-protection-program
https://www.sba.gov/funding-programs/loans/coronavirus-relief-options/paycheck-protection-program
https://www.sba.gov/document/sba-form-2483-sd-ppp-second-draw-borrower-application-form
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2. Application for Some Schedule C Filers—SBA Form 2483-SD-C

The second draw PPP loan application for Schedule C filers that use their gross income
to calculate their PPP loan (as opposed to using net profit) is SBA Form 2483-SD-C.304

II. Documenting PPP Eligibility, Including for Self-Employed

In general, PPP borrowers must provide documentation to establish their PPP eligibility. This
includes providing documents such as payroll processor records, payroll tax filings, Form 1099-
MISC forms, Schedule C or Schedule F, or income and expense sheets from sole proprietors.3°5
If no such documents are available, the borrower must provide other supporting documentation,
such as quarterly financial statements or bank records, that demonstrate the qualifying payroll
amount. 306

The documentation requirements for first draw and second draw PPP loans are described below.
In most respects, the documentation requirements are very similar, but slight differences do
exist and those are noted below.

A. Documentation Required for First Draw PPP Loans

The following sections outline the documentation that borrowers must submit with their
first draw PPP loan application.

1. Documentation for Borrowers with Employees

When applying for a first draw PPP loan, borrowers who have employees—including
self-employed borrowers with employees—must provide IRS Form 941, the Employer’s
Quarterly Federal Tax Return, or other tax forms that contain similar information.3°7
Agricultural employers that file an annual IRS Form 943, or very small businesses that
file an annual IRS Form 944, should provide those forms in place of Form 941.308

Borrowers must also provide state quarterly wage unemployment insurance tax
reporting forms from each quarter in either 2019 or 2020, depending on which year
the borrower used to calculate the PPP loan amount.3°9 Similar payroll processor
records may also be accepted. Evidence of any group retirement or health insurance
contributions must also be provided. Finally, borrowers must establish that they were
in operation on February 15, 2020, by submitting a payroll statement or similar
documentation from the pay period that covered February 15, 2020.

304 A PDF of the Second Draw PPP application for Schedule C filers using gross income (SBA Form 2483-
SD-C) can be downloaded at: https://www.sba.gov/document/sba-form-2483-c-ppp-first-draw-
borrower-application-form-schedule-c-filers-using-gross-income.

305 First Draw PPP Rule, 86 Fed. Reg. 3692, 3695, 3708 (January 14, 2021); Second Draw PPP Rule, 86
Fed. Reg. 3712, 3,716, 3720 (January 14, 2021).

306 First Draw PPP Rule, 86 Fed. Reg. 3692, 3708 (January 14, 2021); Second Draw PPP Rule, 86 Fed.
Reg. 3712, 3,716 (January 14, 2021).

307 First Draw PPP Rule, 86 Fed. Reg. 3692, 3700-3701 (January 14, 2021); SBA and Treasury, How to
Calculate Maximum Amounts for First Draw PPP Loans, Questions 2, 5, 7 (March 12, 2021).

308 SBA and Treasury, How to Calculate Maximum Amounts for First Draw PPP Loans, Question 9
(March 12, 2021).

309 First Draw PPP Rule, 86 Fed. Reg. 3692, 3700-3701 (January 14, 2021); SBA and Treasury, How to
Calculate Maximum Amounts for First Draw PPP Loans, Questions 2, 5, 7 (March 12, 2021).



https://www.sba.gov/document/sba-form-2483-c-ppp-first-draw-borrower-application-form-schedule-c-filers-using-gross-income
https://www.sba.gov/document/sba-form-2483-c-ppp-first-draw-borrower-application-form-schedule-c-filers-using-gross-income
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2. Documentation for Self-Employed Schedule C Filers

PPP documentation rules for the self-employed rely heavily on IRS Form 1040
Schedule C.31 Schedule C is commonly used for tax purposes by self-employed people.
In order to support a first draw PPP loan application, a self-employed borrower must
provide either their 2019 or 2020 Schedule C—whichever is used to calculate the PPP
loan amount—along with documentation demonstrating that the borrower is self-
employed, such as a 2019 IRS Form 1099-MISC, invoices, bank statements, or books of
record. Additionally, in order to establish that the individual was in operation on
February 15, 2020, a payroll statement, bank statement, book of record, or similar
documentation from that pay period must be submitted.

As described above, self-employed individuals with employees must also provide Form
941, or other tax forms showing payroll processor records, in addition to evidence of
any group retirement and health insurance contributions, as applicable.3"

3. Documentation for Self-Employed Farmers Who File Schedule F

Self-employed farmers do not typically file a Schedule C, but instead file a Schedule F.
Farmers that file a Schedule F and are applying for a first draw PPP loan must provide
their 2019 or 2020 IRS Form 1040 Schedule 1 and Schedule F—whichever is used to
calculate the PPP loan amount— along with their PPP applications.3:2

For self-employed farmers and ranchers with employees, Form 941, Form 943, or
other tax forms showing payroll processor records must be provided.3:3 In addition,
evidence of any group retirement and health insurance contributions, if applicable.314
Additionally, in order to establish that the individual was in operation on February 15,
2020, a payroll statement, bank statement, book of record, or similar documentation
from that pay period must be submitted.3

310

311

312

313

314

315

See generally First Draw PPP Rule, 86 Fed. Reg. 3692, 3700 (January 14, 2021); SBA and Treasury,
How to Calculate Maximum Amounts for First Draw PPP Loans, Question 1 (March 12, 2021).

First Draw PPP Rule, 86 Fed. Reg. 3692, 3700-3701 (January 14, 2021). The First Draw PPP Rule also
requires that self-employed borrowers with employees provide state quarterly wage unemployment
insurance tax reporting forms from each quarter in 2019 or 2020, or equivalent payroll processor
records. See First Draw PPP Rule, 86 Fed. Reg. 3692, 3701 (January 14, 2021).

First Draw PPP Rule, 86 Fed. Reg. 3692, 3701 (January 14, 2021); SBA and Treasury, How to
Calculate Maximum Amounts for First Draw PPP Loans, Question 1 (March 12, 2021).

First Draw PPP Rule, 86 Fed. Reg. 3692, 3701 (January 14, 2021); SBA and Treasury, How to
Calculate Maximum Amounts for First Draw PPP Loans, Question 3 (March 12, 2021).

First Draw PPP Rule, 86 Fed. Reg. 3692, 3701 (January 14, 2021). The First Draw PPP Rule also
requires that self-employed farmers and ranchers with employees provide state quarterly wage
unemployment insurance tax reporting forms from each quarter in 2019 or 2020, or equivalent
payroll processor records. See First Draw PPP Rule, 86 Fed. Reg. 3692, 3701 (January 14, 2021).
First Draw PPP Rule, 86 Fed. Reg. 3692, 3701-3702 (January 14, 2021); SBA and Treasury, How to
Calculate Maximum Amounts for First Draw PPP Loans, Question 3 (March 12, 2021).
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4. Additional Documentation for Partnerships and Nonprofits

Partnerships and nonprofits must provide additional tax documentation to support
their first draw PPP loan applications. 36

B. Documentation Required for Second Draw PPP Loans

The documentation required when applying for a second draw PPP loan are very similar to
the documentation requirements for a first draw PPP loan.3'7 Accordingly, when applying
for a second draw PPP loan, the documentation requirements for first draw PPP loans—
described immediately above—should be followed, with the following exceptions.

1. Borrower Elects to Use 2019 Forms—Additional Payroll Documentation
May Not be Required

Under certain circumstances, a borrower applying for a second draw PPP loan will not
need to provide any additional payroll documentation with their second draw PPP loan
application. In order for this rule to apply, the following three conditions must be true:
(1) the borrower must have used calendar year 2019 to determine their first draw PPP
loan amount; (2) the borrower must use calendar year 2019 when determining their
second draw PPP loan amount (as opposed to calendar year 2020); and (3) the lender
for the borrower’s first draw and second draw PPP loans must be the same.3:® Under
these circumstances, the borrower’s lender will already have the necessary payroll
documentation and therefore the borrower is not required to submit the
documentation again. If, however, the lender believes it would be useful to have
additional documentation when processing the borrower’s second draw PPP loan
application, the lender may request that the borrower provide other documents.39

2. Documentation Required for Loans Greater than $150,000

In addition to the documentation requirements described above for first draw PPP
loans, for second draw PPP loans with a principal amount greater than 150,000
dollars, borrowers must also provide documentation to substantiate that they
experienced a revenue reduction of at least 25 percent in 2020 as compared to 2019.320
This could include annual tax forms or a copy of the borrower’s quarterly income or
bank statements. The documentation must support the amounts listed on the
borrower’s second draw PPP application.32! The documentation must be provided at
the time the borrower submits the second draw PPP loan application.

316

317

318
319
320

321

See First Draw PPP Rule, 86 Fed. Reg. 3692, 3702 (January 14, 2021); SBA and Treasury, How to
Calculate Maximum Amounts for First Draw PPP Loans, Questions 4, 6 (March 12, 2021).

Second Draw PPP Rule, 86 Fed. Reg. 3712, 3,716, 3720 (January 14, 2021); SBA and Treasury, How to
Calculate Revenue Reduction and Loan Amounts for Second Draw PPP Loans, Maximum Loan
Amounts, Questions 1-7 (March 12, 2021).

Second Draw PPP Rule, 86 Fed. Reg. 3712, 3716, 3720 (January 14, 2021).

Second Draw PPP Rule, 86 Fed. Reg. 3712, 3716 (January 14, 2021).

Second Draw PPP Rule, 86 Fed. Reg. 3712, 3720-3721 (January 14, 2021); SBA and Treasury, How to
Calculate Revenue Reduction and Loan Amounts for Second Draw PPP Loans, Revenue Reduction
Question 6 (March 12, 2021).

SBA and Treasury, How to Calculate Revenue Reduction and Loan Amounts for Second Draw PPP
Loans, Revenue Reduction Question 6 (March 12, 2021).
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III.

3. Documentation Required for Loans Less than $150,000

For second draw PPP loans with a principal amount of 150,000 dollars or less,
borrowers must provide with their second draw PPP application the same payroll
documentation as that required for a first draw PPP loan. In addition, borrowers must
have documentation to substantiate that they experienced a revenue reduction of at
least 25 percent in 2020 as compared to 2019, but that documentation need only be
provided at, or before, the time the borrower requests loan forgiveness.322 In other
words, unlike with loans greater than 150,000 dollars, revenue reduction
documentation does not need to be submitted with the second draw PPP loan
application. If, however, the borrower does not apply for loan forgiveness, the lender
may nonetheless request documentation to support the borrower’s revenue
reduction.323

Sufficient documentation of revenue reduction could include annual tax forms or a
copy of the borrower’s quarterly income or bank statements.324 The documentation
must support the amounts listed on the borrower’s second draw PPP application.

Receive PPP Loan Funds Within Ten Days

Under the rules for both first draw and second draw PPP loans, a lender must disburse the loan
funds to the borrower within ten calendar days after the loan is approved.325 The loan must be
disbursed in one lump sum. For purposes of this rule, a loan is considered approved when SBA
assigns it a loan number.32¢

322

323

324

325

326

Second Draw PPP Rule, 86 Fed. Reg. 3712, 3720-3721 (January 14, 2021); SBA and Treasury, How to
Calculate Revenue Reduction and Loan Amounts for Second Draw PPP Loans, Revenue Reduction
Question 7 (March 12, 2021).

Second Draw PPP Rule, 86 Fed. Reg. 3712, 3721 (January 14, 2021).

SBA and Treasury, How to Calculate Revenue Reduction and Loan Amounts for Second Draw PPP
Loans, Revenue Reduction Questions 4, 7 (March 12, 2021).

First Draw PPP Rule, 86 Fed. Reg. 3692, 3710 (January 14, 2021); Second Draw PPP Rule, 86 Fed.
Reg. 3712, 3717 (January 14, 2021).

First Draw PPP Rule, 86 Fed. Reg. 3692, 3710 (January 14, 2021).
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Chapter Five: Requesting a Loan Increase for First Draw PPP Loans

The Economic Aid Act provides a few narrow circumstances under which a borrower who has
previously received a PPP loan can request a loan recalculation based on the new PPP rules
outlined in the Act.327 In general, the ability to apply for a loan increase will only apply if the
recalculation would lead to an increase in the original PPP loan amount.

The following sections describe when a borrower may be eligible to apply for an increased first
draw PPP loan.

L. Eligibility for First Draw PPP Loan Increases

The ability to request an increase in the amount of an existing PPP loan applies only to certain
farmers and ranchers, seasonal employers, and partnerships. In addition, some borrowers who
either returned or did not accept the full amount of their PPP loan may be able to request an
increase.

A. Some Farmers and Ranchers

Some farmers and ranchers may be able to request an increase in the amount of a first
draw PPP loan.328 In order to qualify, three conditions must be met.329 First, the farmer or
rancher must have previously received a PPP loan. Second, the borrower must be eligible
for an increased PPP loan amount under the new rules that were enacted by the Economic
Aid Act. In other words, if the farmer or rancher were to use their Schedule F, line 9 for
gross income when calculating the PPP loan amount (as opposed to Schedule F, line 31
(net farm income), the calculation must result in an increased loan amount. Finally, SBA
cannot have already provided a loan forgiveness payment to the borrower’s lender. In
other words, if the borrower received loan forgiveness, once the lender gets a loan
forgiveness payment from SBA, the borrower is no longer eligible.

If a borrower qualifies for a loan increase on its first draw PPP loan, the lender of the first
draw loan must submit a loan increase request by March 31, 2021.33° However, on March
30, an Act of Congress extended the overall application deadline for PPP to May 31,
2021.33! It is likely, though not certain, that this extended deadline will also apply to
requests for first draw PPP loan increases.

Only the lender can submit a loan increase request. Any loan increase cannot exceed the
maximum loan amount for which the farmer is eligible under PPP rules. Any farmer

327 Economic Aid Act §§ 312, 313(a)(2) (December 27, 2020).

328 Economic Aid Act § 313(a)(2) (December 27, 2020).

329 First Draw PPP Rule, 86 Fed. Reg. 3692, 3710 (January 14, 2021); SBA Procedural Notice, No. 5000-
20076, First Draw Paycheck Protection Program Loan Increases After Enactment of the Economic
Aid Act, page 3 (January 13, 2021).

330 First Draw PPP Rule, 86 Fed. Reg. 3692, 3710 (January 14, 2021); SBA Procedural Notice, No. 5000-
20076, First Draw Paycheck Protection Program Loan Increases After Enactment of the Economic
Aid Act, page 3 (January 13, 2021).

331 PPP Extension Act (March 30, 2021).



56

Farmers’ Guide to the 2021 Paycheck Protection Plan (PPP)

seeking a loan increase must provide its lender with documentation to support the
farmer’s gross income from their Schedule F.332

B. Some Seasonal Employers

Some seasonal employers may be able to request an increase in the amount of a first draw
PPP loan. In order to qualify, three primary conditions must be met.333 First, the seasonal
employer must have previously received a PPP loan. Second, the calculation of a seasonal
employer’s PPP loan—under the modified rules provided for by the Economic Aid Act—
must result in the potential for an increased PPP loan amount. In other words, if the
seasonal employer were to calculate its PPP loan amount using the average monthly
payroll payments for any twelve-week period between February 15, 2019, and February 15,
2020, the PPP amount must be greater than what it was when the seasonal employer
received its first draw PPP loan. Finally, SBA cannot have already provided a loan
forgiveness payment to the seasonal employer’s lender.

If a seasonal employer qualifies for a loan increase on its first draw PPP loan, the lender of
the first draw loan must submit a loan increase request by March 31, 2021.334 However, on
March 30, 2021, an Act of Congress extended the overall application deadline for PPP to
May 31, 2021.335 It is likely, though not certain, that this extended deadline will also apply
to requests for first draw PPP loan increases.

Only the lender can submit a loan increase request. Any loan increase cannot exceed the
maximum loan amount for which the seasonal employer is eligible under PPP rules. Any
seasonal employer seeking a loan increase must provide its lender with documentation to
support the average payroll costs for the newly-selected twelve-week period.

C. Some Partnerships

Some partnerships may be able to request an increase in the amount of a first draw PPP
loan. In order to qualify, three primary conditions must be met.33¢ First, the partnership
must have previously received a PPP loan. Second, the PPP loan must have only included
amounts necessary for the payroll costs of the partnership’s employees and eligible
operating expenses, and not any amounts for partner compensation. Finally, SBA cannot
have already provided a loan forgiveness payment to the partnership’s lender.

332

333

334

335
336

First Draw PPP Rule, 86 Fed. Reg. 3692, 3710 (January 14, 2021); SBA Procedural Notice, No. 5000-
20076, First Draw Paycheck Protection Program Loan Increases After Enactment of the Economic
Aid Act, page 3 (January 13, 2021).

First Draw PPP Rule, 86 Fed. Reg. 3692, 3710 (January 14, 2021); SBA Procedural Notice, No. 5000-
20076, First Draw Paycheck Protection Program Loan Increases After Enactment of the Economic
Aid Act, page 2 (January 13, 2021).

First Draw PPP Rule, 86 Fed. Reg. 3692, 3710 (January 14, 2021); SBA Procedural Notice, No. 5000-
20076, First Draw Paycheck Protection Program Loan Increases After Enactment of the Economic
Aid Act, page 2 (January 13, 2021).

PPP Extension Act (March 30, 2021).

First Draw PPP Rule, 86 Fed. Reg. 3692, 3710 (January 14, 2021); SBA Procedural Notice, No. 5000-
20076, First Draw Paycheck Protection Program Loan Increases After Enactment of the Economic
Aid Act, page 2 (January 13, 2021).
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If a partnership qualifies for a loan increase on its first draw PPP loan, the lender of the
first draw loan must submit a loan increase request by March 31, 2021.33” However, on
March 30, 2021, an Act of Congress extended the overall application deadline for PPP to
May 31, 2021.338 It is likely, though not certain, that this extended deadline will also apply
to requests for first draw PPP loan increases.

Only the lender can submit a loan increase request. Any loan increase cannot exceed the
maximum loan amount for which the partnership is eligible under PPP rules. This means,
for example, that a loan increase based on partner compensation will only take into
account each partner’s self-employment income, up to 100,000 dollars.339 Any partnership
seeking a loan increase must provide its lender with documentation to support the
inclusion of partner compensation within the loan calculation.34°

D. Other Eligible Borrowers for a First Draw PPP Loan Increase

In addition to the three cases described above, there are three other circumstances under
which a borrower may be eligible to apply for a loan increase on their first draw PPP
loan.34

1. Fully Repaid First Draw Loan Prior to December 27, 2020

If a borrower received a first draw PPP loan, and the borrower fully repaid that loan
before December 27, 2020, the borrower may reapply for a new first draw loan based
on the new PPP rules enacted under the Economic Aid Act.342 To be eligible, SBA
cannot have provided any loan forgiveness on the borrower’s loan.

2. Repaid Part of a First Draw Loan Prior to December 27, 2020

If a borrower received a first draw PPP loan, and the borrower repaid or returned part
of that loan before December 27, 2020, the borrower may request a loan increase on
the loan, but only for the difference between the amount that was initially approved
and how much of the loan the borrower retained.343 In other words, a borrower in this
circumstance cannot receive additional loan funds in excess of the loan amount that
was approved in the first place. To be eligible, SBA cannot have provided any loan
forgiveness on the borrower’s loan.
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338
339

340

341
342

343

First Draw PPP Rule, 86 Fed. Reg. 3692, 3710 (January 14, 2021); SBA Procedural Notice, No. 5000-
20076, First Draw Paycheck Protection Program Loan Increases After Enactment of the Economic
Aid Act, page 2 (January 13, 2021).

PPP Extension Act (March 30, 2021).

First Draw PPP Rule, 86 Fed. Reg. 3692, 3710 (January 14, 2021). For additional guidance on how to
calculate first draw PPP loan amounts for partnerships, see SBA and Treasury, How to Calculate
Maximum Amounts for First Draw PPP Loans, Question 4 (March 12, 2021).

First Draw PPP Rule, 86 Fed. Reg. 3692, 3710 (January 14, 2021); SBA Procedural Notice, No. 5000-
20076, First Draw Paycheck Protection Program Loan Increases After Enactment of the Economic
Aid Act, page 2 (January 13, 2021).

See generally Economic Aid Act § 312(b) (December 27, 2020).

Economic Aid Act § 312(b) (December 27, 2020); First Draw PPP Rule, 86 Fed. Reg. 3692, 3710
(January 14, 2021); SBA Procedural Notice, No. 5000-20076, First Draw Paycheck Protection
Program Loan Increases After Enactment of the Economic Aid Act, page 3 (January 13, 2021).

First Draw PPP Rule, 86 Fed. Reg. 3692, 3710 (January 14, 2021); SBA Procedural Notice, No. 5000-
20076, First Draw Paycheck Protection Program Loan Increases After Enactment of the Economic
Aid Act, pages 4-5 (January 13, 2021).
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SBA provides an example of this circumstance.344 Suppose a borrower was approved
for, and received, a first draw PPP loan for 100,000 dollars. The borrower decides to
return twenty-five thousand dollars because the borrower was unable to spend those
funds during the covered period. This means the borrower kept seventy-five thousand
dollars, none of which has been forgiven. Under this circumstance, the borrower could
request a loan increase of up to twenty-five thousand dollars, which would bring the
borrower’s outstanding balance back to the original 100,000 dollars for which the
borrower was approved.

3. Not Accept Full Amount of an Approved First Draw Loan Prior to
December 27, 2020

If a borrower received a first draw PPP loan, but did not accept the full amount of
funds for which the borrower was approved, the borrower can request a loan increase
for up to the original approval amount.345 To qualify, SBA cannot have provided any
loan forgiveness on the borrower’s loan.

II. Deadline to Request a First Draw Loan Increase—March 31, 2021—Or Maybe
Later

If a borrower qualifies to request an increase in a first draw PPP loan—under any of the six
circumstances described above—the lender of that first draw loan must submit the request to
SBA by March 31, 2021.346

On March 30, 2021, an Act of Congress extended the overall application deadline for PPP to May
31, 2021.347 It is likely, though unknown for certain, that this extended deadline will also apply
to lenders submitting loan increase requests.

Only the lender of the borrower’s original first draw PPP loan can submit the loan increase
request.348

III. Disbursement of Increased First Draw PPP Loan Funds
If a borrower qualifies for an increased first draw PPP loan, the lender must pay the borrower in

a single disbursement within ten calendar days of the successful processing of the loan increase
request.349

344 SBA Procedural Notice, No. 5000-20076, First Draw Paycheck Protection Program Loan Increases
After Enactment of the Economic Aid Act, page 5 (January 13, 2021).

345 Economic Aid Act § 312(b) (December 27, 2020); First Draw PPP Rule, 86 Fed. Reg. 3692, 3710
(January 14, 2021); SBA Procedural Notice, No. 5000-20076, First Draw Paycheck Protection
Program Loan Increases After Enactment of the Economic Aid Act, pages 5-6 (January 13, 2021).

346 First Draw PPP Rule, 86 Fed. Reg. 3692, 3710 (January 14, 2021); SBA Procedural Notice, No. 5000-
20076, First Draw Paycheck Protection Program Loan Increases After Enactment of the Economic
Aid Act, page 2 (January 13, 2021).

347 PPP Extension Act (March 30, 2021).

348 SBA Procedural Notice, No. 5000-20076, First Draw Paycheck Protection Program Loan Increases
After Enactment of the Economic Aid Act, page 7 (January 13, 2021).

349 SBA Procedural Notice, No. 5000-20076, First Draw Paycheck Protection Program Loan Increases
After Enactment of the Economic Aid Act, page 6 (January 13, 2021).
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IV. Impact of Increased First Draw PPP Loan Funds on Receiving a Second
Draw Loan

There are no rules that prevent a borrower from both requesting a loan increase on a first draw
PPP loan and also submitting an application for a second draw PPP loan. However, before a
second draw PPP loan can be disbursed, the borrower must have used the entirety of their first
draw loan—including any loan increase—on allowable expenses.35°

350 First Draw PPP Rule, 86 Fed. Reg. 3692 (January 14, 2021); Second Draw PPP Rule, 86 Fed. Reg.
3712, 3721 (January 14, 2021).
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Chapter Six: PPP Loan Forgiveness and Potential Repayment

In general, the loan forgiveness rules for first draw and second draw PPP loans are the same.35!
This Guide notes where there are differences, and unless noted otherwise, the following loan
forgiveness rules apply to both first draw and second draw PPP loans.

L. Loan Forgiveness Covered Period

To receive forgiveness on a PPP loan, the farmer must use PPP funds for eligible purposes
during a specific time period that is called the loan forgiveness “covered period.”352 The loan
forgiveness covered period for first draw and second draw PPP loans begins on the day the
lender disburses the PPP loan funds.353 The covered period ends on any date selected by the
borrower that is between eight weeks and twenty-four weeks following the loan disbursement
date. However, the covered period for a first draw PPP loan and a second draw PPP loan cannot
overlap.s54 In other words, a borrower must use all proceeds from a first draw PPP loan on
eligible expenses before a second draw PPP loan can be disbursed.

The definition of a covered period was amended by the Economic Aid Act on December 27,
2020.355 Prior to the passing of the Economic Aid Act, the rules for loan forgiveness allowed
borrowers with biweekly (or more frequent) payroll to use an “alternative payroll covered
period.”35¢ The amended definition of a covered period provided for in the Economic Aid Act
eliminated the need for an alternative covered period.35” There is now only one definition of a
loan forgiveness covered period that applies to all first draw and second draw PPP loans.

II. Expenses that Qualify for Loan Forgiveness

As explained below, only certain expenses are eligible for PPP loan forgiveness.
A. Payroll Expenses that Qualify for Forgiveness
The types of payroll expenses that qualify for PPP loan forgiveness will depend on whether
the borrower is an employer with employees or a self-employed individual. Because self-

employed individuals generally are not on payroll, SBA calls the payroll equivalent for
these borrowers “owner compensation replacement.”358

351 First Draw PPP Rule, 86 Fed. Reg. 3692, 3706 (January 14, 2021); Second Draw PPP Rule, 86 Fed.
Reg. 3712, 3722 (January 14, 2021).

352 Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8286 (February 5, 2021); First Draw PPP
Rule, 86 Fed. Reg. 3692, 3706 (January 14, 2021).

353 First Draw PPP Rule, 86 Fed. Reg. 3692, 3703 (January 14, 2021); SBA and Treasury Department,
PPP FAQs, Question 20 (March 12, 2021).

354 Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8288 (February 5, 2021).

355 Economic Aid Act § 306 (December 27, 2020); SBA and Treasury Department, PPP FAQs, Question
20 (March 12, 2021).

356 See, for example, PPP Interim Final Rule—Revisions to Loan Forgiveness, 85 Fed. Reg. 38,304,
38,307 (June 26, 2020); PPP Loan Forgiveness Application Instructions, Form 3508, Page 1 (June 16,
2020).

357 Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8288 (February 5, 2021); First Draw PPP
Rule, 86 Fed. Reg. 3692, 3706 (January 14, 2021).

358 Amended PPP Loan Calculation Rule, 86 Fed. Reg. 13,149, 13,153 (March 8, 2021); Amended PPP
Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8287 (February 5, 2021); First Draw PPP Rule, 86 Fed.
Reg. 36092, 3704 (January 14, 2021).
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Payroll costs are not eligible for loan forgiveness if they are qualified wages taken into
account in determining the Employer Retention Credit.359

1. Qualifying Payroll Expenses for Employers with Employees

PPP loan forgiveness will apply to payroll costs incurred or paid during the loan
forgiveness covered period.s3¢° As defined more fully above, payroll costs include both
employee compensation, such as salaries, wages, and tips, as well as costs related to
employee benefits, such as payment for vacation, parental, family, medical or sick
leave, and group insurance benefits for health care, life, disability, vision, or dental
coverage.3¢! The amount of payroll costs that will be considered for forgiveness are
capped at 100,000 dollars per year per employee, as prorated for the period during
which the payments are made or the obligations incurred. 362

If a borrower pays furloughed employees their salary, wages, or commissions during
the covered period, those payments are also eligible for forgiveness, so long as the
furloughed employee’s total compensation does not exceed the 100,000 dollars
prorated cap.3% In addition, hazard pay and bonuses are also eligible for forgiveness if
the employee’s total compensation does not exceed the 100,000 dollar cap.

Lenders are required to make the PPP loan disbursement no later than ten calendar
days from the date the loan was approved.3%4 Borrowers, therefore, do not have the
option of delaying when the covered period begins so as to capture more payroll costs.

Payroll costs are considered “paid” on the day that paychecks are distributed or
automatically deposited into a borrower’s account.3% Payroll costs are typically
“incurred” on the day the employee’s pay is earned.3% If employees are not performing
work, but are still on their employer’s payroll, the payroll costs are incurred based on
the schedule established by the employer.3¢7 Payroll costs that are incurred during the
last pay period before the end of the covered period must be paid on or before the next
regular payroll date in order to be eligible for forgiveness.
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367

Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8286 (February 5, 2021).

Economic Aid Act § 306 (December 27, 2020); Amended PPP Loan Forgiveness Rule, 86 Fed. Reg.
8283, 8288 (February 5, 2021); First Draw PPP Rule, 86 Fed. Reg. 3692, 3706 (January 14, 2021).
Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8286 (February 5, 2021); First Draw PPP
Rule, 86 Fed. Reg. 3692, 3702-3703, 3706 (January 14, 2021).

Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8289 (February 5, 2021); First Draw PPP
Rule, 86 Fed. Reg. 3692, 3703 (January 14, 2021).

Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8288-8289 (February 5, 2021).

First Draw PPP Rule, 86 Fed. Reg. 3692, 3710 (January 14, 2021); Second Draw PPP Rule, 86 Fed.
Reg. 3712, 3717 n. 34 (January 14, 2021); SBA and Treasury Department, PPP FAQs, Question 20
(March 12, 2021).

Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8288 (February 5, 2021).

Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8288 (February 5, 2021); Loan Forgiveness
Application Form 3508 Instructions for Borrowers, page 2 (January 19, 2021).

Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8288 (February 5, 2021); PPP Interim
Final Rule—Revisions to Loan Forgiveness, 85 Fed. Reg. 38,304, 38,307 (June 26, 2020). This would
usually be the day the work would have been performed.
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2. Owner Compensation Replacement for Self-Employed Individuals

Self-employed individuals who file a Schedule C or a Schedule F can receive PPP loan
forgiveness for their self-employment compensation, what SBA calls “owner
compensation replacement.”3%8 An individual’s total owner compensation replacement
may not exceed 100,000 dollars on an annual basis, as prorated for borrower’s selected
loan forgiveness covered period.3® If all requirements are met, the amount of PPP loan
forgiveness for self-employed borrowers can be up to the full principal amount of the
borrower’s loan, plus any accrued interest.37°

The loan forgiveness amounts for owner compensation replacement apply to each
owner across all businesses.37* Owner compensation replacement does not include any
qualified sick leave, or equivalent, for which a credit is claimed under sections 7002 or
7004 of the Families First Coronavirus Response Act. 372 In addition, no additional PPP
loan forgiveness is provided for retirement, health, life, disability, vision, or dental
insurance contributions by self-employed individuals who file a Schedule C or
Schedule F because such expenses are usually paid out of their net self-employment
income.373

The exact amount of owner compensation replacement that is eligible for PPP loan
forgiveness will depend on whether the borrower files a Schedule F or a Schedule C. In
addition, the amount of loan forgiveness will depend upon the duration of the loan
forgiveness covered period that the borrower selects.

a. Self-Employed Schedule F Filers

For farmers who file a Schedule F, PPP loan forgiveness—for owner
compensation replacement—is based on 2.5 months’ worth of the farmer’s 2019
or 2020 Schedule F gross income.374 If the borrower does not have employees,
the owner compensation replacement will be the same as the farmer’s gross
income.375 If the farmer has employees, the owner compensation replacement
will be the difference between the farmer’s gross income and employee payroll
costs.

If a farmer selects a loan forgiveness period of less than 2.5 months, the loan
forgiveness will be a prorated amount of the farmer’s 2019 or 2020 gross income,
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371
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374

375

Amended PPP Loan Calculation Rule, 86 Fed. Reg. 13,149, 13,153 (March 8, 2021); Amended PPP
Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8287 (February 5, 2021).

Amended PPP Loan Calculation Rule, 86 Fed. Reg. 13,149, 13,153 (March 8, 2021); Amended PPP
Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8289 (February 5, 2021).

Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8287 (February 5, 2021).

Amended PPP Loan Calculation Rule, 86 Fed. Reg. 13,149, 13,153 (March 8, 2021); Amended PPP
Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8289 (February 5, 2021).

Amended PPP Loan Calculation Rule, 86 Fed. Reg. 13,149, 13,153 (March 8, 2021); Amended PPP
Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8287 (February 5, 2021).

Amended PPP Loan Calculation Rule, 86 Fed. Reg. 13,149, 13,153 (March 8, 2021); Amended PPP
Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8289 (February 5, 2021).

Amended PPP Loan Calculation Rule, 86 Fed. Reg. 13,149, 13,153 n. 20 (March 8, 2021); Amended
PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8287 n. 20 (February 5, 2021). Gross income can be
found on line 9 of IRS Form 1040 Schedule F. See, for example, IRS Form 1040, Schedule F (2020),
at: https://www.irs.gov/pub/irs-pdf/fio4osf.pdf.

Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8287 n. 20 (February 5, 2021).
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based on the length of the loan forgiveness period.37¢ For a loan forgiveness
period of 2.5 months or longer, forgiveness will be capped at 2.5 months’ worth of
the farmer’s 2019 or 2020 gross income, up to a maximum of $20,833.

b. Self-Employed Schedule C Filers

The PPP loan forgiveness for self-employed Schedule C filers will differ
depending on whether the borrower calculated their PPP loan amount using their
Schedule C net profit or gross income.

For Schedule C filers who used their net profit to calculate their PPP loan
amount, forgiveness will be based on that net profit.377 If the borrower selects a
loan forgiveness period of less than 2.5 months, PPP loan forgiveness will be a
prorated amount of the borrower’s 2019 or 2020 net profit, depending on the
length of the loan forgiveness period.37® For a loan forgiveness period of 2.5
months or longer, forgiveness will be capped at 2.5 months’ worth of the
borrower’s 2019 or 2020 net profit, up to a maximum of $20,833.

For Schedule C filers who used their gross income to calculate their PPP loan
amount, forgiveness will be based on what SBA calls “proprietor expenses.”379
According to SBA, proprietor expenses are intended to reflect the borrower’s
business expenses and personal compensation, but not any payroll expenses.38°
For this reason, if the borrower does not have employees, proprietor expenses are
the same as gross income, but if the borrower has employees, proprietor expenses
will be the difference between the borrower’s gross income and employee payroll
expenses.38! If the borrower selects a loan forgiveness period of less than 2.5
months, PPP loan forgiveness will be a prorated amount of the borrower’s 2019
or 2020 gross income, depending on the length of the loan forgiveness period.382
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379
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381
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Amended PPP Loan Calculation Rule, 86 Fed. Reg. 13,149, 13,153 n. 20 (March 8, 2021); Amended
PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8287 n. 20 (February 5, 2021). For example, if a self-
employed borrower elects an eight-week covered period, the owner compensation replacement would
be capped at eight weeks’ worth of the borrower’s 2019 or 2020 compensation—or, 8/52 of the
compensation. Total owner compensation cannot be more than $15,385, which is how much the
compensation total would be with 100,000 dollars as the base annual compensation. See Amended
PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8289 n. 41 (February 5, 2021).

Amended PPP Loan Calculation Rule, 86 Fed. Reg. 13,149, 13,153 (March 8, 2021); Amended PPP
Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8287 (February 5, 2021). Net profit can be found on line
31 of IRS Form 1040 Schedule C. See, for example, IRS Form 1040, Schedule C (2020), at:
https://www.irs.gov/pub/irs-pdf/fio4osc.pdf.

Amended PPP Loan Calculation Rule, 86 Fed. Reg. 13,149, 13,153 (March 8, 2021); Amended PPP
Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8287 (February 5, 2021). For example, if a self-employed
borrower elects an eight-week covered period, the owner compensation replacement would be capped
at eight weeks’ worth of the borrower’s 2019 or 2020 compensation—or, 8/52 of the compensation.
Total compensation cannot be more than $15,385, which how much the compensation total would be
with 100,000 dollars the base annual compensation. See Amended PPP Loan Calculation Rule, 86
Fed. Reg. 13,149, 13,153 (March 8, 2021); Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283,
8289 (February 5, 2021).

Amended PPP Loan Calculation Rule, 86 Fed. Reg. 13,149, 13,153 n. 20 (March 8, 2021).

Amended PPP Loan Calculation Rule, 86 Fed. Reg. 13,149, 13,150-13,151 (March 8, 2021).

Amended PPP Loan Calculation Rule, 86 Fed. Reg. 13,149, 13,153 n. 20 (March 8, 2021).

Amended PPP Loan Calculation Rule, 86 Fed. Reg. 13,149, 13,153 n. 20 (March 8, 2021). For example,
if a self-employed borrower elects an eight-week covered period, the owner compensation
replacement would be capped at eight weeks’ worth of the borrower’s 2019 or 2020 compensation—
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For a loan forgiveness period of 2.5 months or longer, forgiveness will be capped
at 2.5 months’ worth of the borrower’s 2019 or 2020 gross income, up to a
maximum of $20,833.

B. Non-Payroll Expenses that Qualify for Forgiveness

Seven non-payroll expenses qualify for PPP loan forgiveness. 383 These are: (1) business
rent or lease payments; (2) interest payments on business mortgage obligations (not
including pre-payments or principal payments); (3) business utility payments for
electricity, gas, water, transportation, telephone, and internet services; (4) covered
operations expenditures; (5) covered property damage costs; (6) covered supplier costs;
and (77) covered worker protection expenditures.384 These expenses have the same
definition as provided earlier in this Guide under the section on allowable uses of PPP
loans.

For self-employed borrowers, the expenses are eligible for forgiveness only if they can be
deducted on a borrower’s Schedule F or Schedule C as a business expense. 385

Any amounts that are attributable to a tenant or subtenant of the borrower, or to
household expenses, are not eligible as non-payroll expenses for purposes of PPP loan
forgiveness.386

Eligible non-payroll expenses can be forgiven if they are either paid or incurred during the
covered period.3%7 Non-payroll expenses that are incurred during the covered period must
be paid on or before the next regular billing date in order to be eligible for forgiveness,
even if the next billing date falls outside of the covered period.388 In addition, eligible non-
payroll expenses include only those costs that were both paid and incurred only once.3%9

1. Business Mortgage Interest Payments

The payment of interest on a business mortgage obligation for real or personal
property is forgivable so long as the obligation was incurred before February 15,

or, 8/52 of the compensation—not to exceed $15,385 (this value is based on the maximum 100,000
dollar owner compensation that can be taken into account for purposes of PPP loan forgiveness). See
Amended PPP Loan Calculation Rule, 86 Fed. Reg. 13,149, 13,153 (March 8, 2021).

383 Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8287, 8289-8290 (February 5, 2021); First
Draw PPP Rule, 86 Fed. Reg. 3692, 3706 (January 14, 2021).

384 Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8287, 8,289 (February 5, 2021); PPP Loan
Forgiveness Calculation Form, SBA Form 3508, page 1 (January 19, 2021); Flexibility Act, § 3(b)(2)
(June 5, 2020).

385 Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8287 (February 5, 2021); First Draw PPP
Rule, 86 Fed. Reg. 3692, 3705 (January 14, 2021); Self-Employed PPP Interim Final Rule, 85 Fed.
Reg. 21,747, 21,749 (April 20, 2020).

386 For various examples of expenses that do not qualify as non-payroll expenses, see Amended PPP Loan
Forgiveness Rule, 86 Fed. Reg. 8283, 8290 (February 5, 2021).

387 Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8289 (February 5, 2021); First Draw PPP
Rule, 86 Fed. Reg. 3692, 3706 (January 14, 2021); Loan Forgiveness Application Form 3508
Instructions for Borrowers, page 2 (January 19, 2021).

388 Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8289 (February 5, 2021); Loan Forgiveness
Application Form 3508 Instructions for Borrowers, page 3 (January 19, 2021). For an example of
determining non-payroll expenses that are eligible for forgiveness, see Amended PPP Loan
Forgiveness Rule, 86 Fed. Reg. 8283, 8289-8290 (February 5, 2021).

389 Loan Forgiveness Application Form 3508 Instructions for Borrowers, page 3 (January 19, 2021).
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2020.3% This does not include any prepayment or payment of principal. In addition,
Mortgage interest payments made to a related party are not eligible for loan
forgiveness.39

For self-employed borrowers, forgivable business mortgage interest payments are only
those for which the borrower has claimed—or is entitled to claim—a deduction on their
2019 or 2020 Schedule C or Schedule F.392

2. Business Rent or Lease Payments

The payment of business rent or lease obligations are an allowable use of PPP loan
funds so long as the obligation was in force before February 15, 2020.393

Rent payments to a related party are eligible for forgiveness so long as the payments do
not exceed the amount of mortgage interest owed on the property during the covered
period (that is attributable to the space the borrower is renting).394 Under this rule, a
related party is anyone who shares any common ownership between the business and
the property owner.

For self-employed borrowers, forgivable business rent or lease payments are only those
for which the borrower has claimed—or is entitled to claim—a deduction on their 2019
or 2020 Schedule C or Schedule F.39

3. Business Utility Payments

Business utility payments for electricity, gas, water, transportation, telephone, and
internet services are a forgivable use of PPP loan funds, so long as the service began
before February 15, 2020.39¢

For self-employed borrowers, allowable business utility payments are only those for
which the borrower has claimed—or is entitled to claim—a deduction on their 2019 or
2020 Schedule C or Schedule F.397

4. Covered Operations Expenditures

Covered operations expenditures are eligible for PPP loan forgiveness. 398 These
include payments for any business software or cloud computing service that facilitates:
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392
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394
395
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398

Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8286 (February 5, 2021); First Draw PPP
Rule, 86 Fed. Reg. 3692, 3706 (January 14, 2021); Loan Forgiveness Application Form 3508
Instructions for Borrowers, page 2 (January 19, 2021).

Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8290 (February 5, 2021).

Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8287 (February 5, 2021).

Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8286 (February 5, 2021); First Draw PPP
Rule, 86 Fed. Reg. 3692, 3706 (January 14, 2021); Loan Forgiveness Application Form 3508
Instructions for Borrowers, pages 2-3 (January 19, 2021).

Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8290 (February 5, 2021).

Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8287 (February 5, 2021).

Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8286 (February 5, 2021); First Draw PPP
Rule, 86 Fed. Reg. 3692, 3706 (January 14, 2021); Loan Forgiveness Application Form 3508
Instructions for Borrowers, page 3 (January 19, 2021).

Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8287 (February 5, 2021).

Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8286 (February 5, 2021); First Draw PPP
Rule, 86 Fed. Reg. 3692, 3706 (January 14, 2021).
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(1) business operations; (2) product or service delivery; (3) the processing, payment, or
tracking of payroll expenses; (4) human resources, sales and billing functions; or (5)
the accounting or tracking of supplies, inventory, records and expenses.399

For self-employed borrowers, allowable covered operations expenditures are only
those which are deducible on Form 1040 Schedule C or Schedule F.400

5. Covered Property Damage Costs

Covered property damage costs are eligible for PPP loan forgiveness.4°* These are costs
that are related to property damage and vandalism or looting arising from public
disturbances that occurred during 2020 and which were not covered by insurance or
other compensation. 402

For self-employed borrowers, allowable covered property damage costs are only those
which are deducible on Form 1040 Schedule C or Schedule F.403

Although covered property damage costs became an allowable use of PPP loans
following the passing of the Economic Aid Act, these expenditures are allowed as if
they were included in the CARES Act.4°4 In other words, these are allowable uses of a
PPP loan, regardless of when the loan was made.

6. Covered Supplier Costs

Covered supplier costs are eligible for PPP loan forgiveness.405 These are defined as
expenditures made by a borrower to a supplier of certain types of goods.406
Specifically, the goods must be those that are both essential to the borrower’s
operations at the time the expenditure is made, and for which there is a contract, order
or purchase order. To qualify as an eligible use, the contract, order or purchase order
must have been in effect prior to the start of the borrower’s covered period, or—for
perishable goods—it must be in effect either before or any time during the covered
period.

For self-employed borrowers, allowable covered supplier costs are only those which are
deducible on Form 1040 Schedule C or Schedule F. 407
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Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8286 (February 5, 2021).

Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8287 (February 5, 2021).

Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8286 (February 5, 2021); First Draw PPP
Rule, 86 Fed. Reg. 3692, 3706 (January 14, 2021).

Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8286 (February 5, 2021).

Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8287 (February 5, 2021).

Economic Aid Act § 304(a)-(b) (December 27, 2020); First Draw PPP Rule, 86 Fed. Reg. 3692, 3704
(January 14, 2021).

Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8286 (February 5, 2021); First Draw PPP
Rule, 86 Fed. Reg. 3692, 3706 (January 14, 2021).

Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8286 (February 5, 2021).

Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8287 (February 5, 2021).
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7. Covered Worker Protection Expenditures

Covered worker protection expenditures are eligible for PPP loan forgiveness.4°8 These
include operating and capital expenditures that aid a business in adapting to COVID-
19-related requirements or guidance for sanitation, social distancing, worker safety, or
customer safety that are issued by various federal, state, and local agencies.4%9 To
qualify as eligible uses of PPP loan funds, these expenditures must have occurring
between March 1, 2020, and whenever the national emergency related to COVID-19
ends. Forgivable covered worker protection expenditures do not apply to residential
real property or intangible property.4t©

The rules provide various examples of allowed covered worker protection
expenditures. These include the purchase, maintenance or renovation of assets that
create or expand: (1) a drive-through window facility; (2) an indoor, outdoor, or
combined air or air pressure ventilation or filtration system; (3) a physical barrier such
as a sneeze guard; (4) an expansion of additional indoor, outdoor, or combined
business space; (5) an onsite or offsite health screening capability; and (6) other assets
related to compliance with COVID-19 requirements or guidance.4!

Covered worker protection expenditures can also include the purchase of: (1) certain
covered materials, such as PPE surgical masks, PPE nitrile gloves; level 3 and 4
surgical gowns, and syringes and hypodermic needles;4:2 (2) particulate filtering
facepiece respirators approved by OSHA; and (3) other kinds of personal protective
equipment, as determined by the Secretary of HHS and Secretary of Labor.4:3

For self-employed borrowers, forgivable covered worker protection expenditures are
only those which are deducible on Form 1040 Schedule C or Schedule F. 414

C. Principal and Interest are Eligible for Forgiveness

Both principal and interest on PPP loans are eligible for forgiveness.45

408

409

410

412
413
414
415

Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8286 (February 5, 2021); First Draw PPP
Rule, 86 Fed. Reg. 3692, 3706 (January 14, 2021).

The requirements or guidance should come from the Department of Health and Human Services
(HHS), the Centers for Disease Control (CDC), the Occupational Safety and Health Administration
(OSHA), or any state or local government. Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283,
8286 (February 5, 2021).

Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8287 (February 5, 2021).

Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8286-8287 (February 5, 2021).

For a full list of the covered materials, see 44 C.F.R. § 328.103(a) (2021).

Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8286-8287 (February 5, 2021).

Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8287 (February 5, 2021).

Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8285 (February 5, 2021); First Draw PPP
Rule, 86 Fed. Reg. 3692, 3706 (January 14, 2021); SBA and Treasury Department, PPP FAQs on Loan
Forgiveness, Question 3 (October 13, 2020).
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III. Requirements for Receiving Full Loan Forgiveness

In order to receive full forgiveness of a first draw or second draw PPP loan, the following
requirements must be followed. 46 If the requirements are not met, the PPP loan forgiveness
may be reduced.

A. At Least 60 Percent of Loan Spent on Payroll

In order to receive full loan forgiveness for a first draw or second draw PPP loan, the
borrower must use at least 60 percent of the loan proceeds for payroll costs.47 This means
that no more than 40 percent of the loan may be used for nonpayroll costs.4® So, if the
business borrows 10,000 dollars, to have the whole loan forgiven at least 6000 dollars of
the loan would need to go to payroll expenses.

For some borrowers, documentation of these expenses will be required when requesting
loan forgiveness.49 Loan forgiveness documentation requirements are described later in
this Guide. However, the Economic Aid Act now provides that any borrower who received
a PPP loan of 150,000 dollars or less is not required to submit any application or
documentation in order to receive loan forgiveness.42° Borrowers with loans of 150,000
dollars or less will still need to retain relevant documentation in order to be able to prove
compliance with PPP requirements, if asked to do so.

B. Wages Remain Within 75 Percent

Generally, in order to receive full PPP loan forgiveness, the borrower must keep each
employee’s payroll wages and salary within 75 percent of what they were during the most
recent full quarter that the employee was employed prior to the start of the covered
period.42! This determination is made on a per employee basis, not on the aggregate of all
employees. This rule applies to each new employee in 2020 and 2021, as well as each
existing employee who was not paid more than the annualized equivalent of 100,000
dollars during any pay period in 2019.

416 See generally First Draw PPP Rule, 86 Fed. Reg. 3692, 3706 (January 14, 2021); Second Draw PPP
Rule, 86 Fed. Reg. 3712, 3722 (January 14, 2021).

47 Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8292 (February 5, 2021); First Draw PPP
Rule, 86 Fed. Reg. 3692, 3706 (January 14, 2021); Flexibility Act, § 3(b)(2) (June 5, 2020).

418 Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8287 (February 5, 2021); First Draw PPP
Rule, 86 Fed. Reg. 3692, 3706 (January 14, 2021); Flexibility Act, § 3(b)(2) (June 5, 2020).

419 First Draw PPP Rule, 86 Fed. Reg. 3692, 3706 (January 14, 2021); CARES Act § 1106(e) (March 27,
2020).

420 First Draw PPP Rule, 86 Fed. Reg. 3692, 3706 (January 14, 2021). PPP Loan Forgiveness Application
Form 3508S Instructions for Borrowers (January 19, 2021).

421 Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8291-8292 (February 5, 2021). For
purposes of this rule, a reduction in wages or salaries will only lead to a reduction in loan forgiveness
for those reductions that are not due to reduced working hours. In other words, if an employee’s
hourly wage remained the same, but the employee went from working forty hours per week to twenty
hours per week, the borrower’s loan forgiveness would not be reduced for not maintaining adequate
payroll wages.
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If wages and salaries decrease more than 25 percent, the borrower’s total loan forgiveness
amount will be reduced by the dollar amount that exceeds the 25 percent.422

C. Full-Time Equivalent (FTE) Employees Remain the Same

In order to receive full loan forgiveness, the borrower must keep the same number of full-
time staff or their full-time equivalent (FTE) employees423 during the covered period.+24 To
determine whether reductions have occurred, SBA will compare the borrower’s number of
FTE employees during the borrower’s covered period against the FTE employee numbers
from what SBA calls the borrower’s “reference period.”425 The borrower gets to choose
which reference period to use. The choice is between either February 15, 2019, through
June 30, 2019, or January 1, 2020, through February 29, 2020.42¢ For seasonal employers,
the reference period can be either of the two just mentioned, or a consecutive twelve-week
period between February 15, 2019, and February 15, 2020.427

If the borrower does not comply with these requirements, the amount of the loan
forgiveness will be reduced by a percentage that represents the same percentage reduction
in FTE employees.428 For example, suppose a borrower had 10.0 FTE during the
borrower’s selected reference period, but that number declined to 8.0 FTE during the
borrower’s covered period.429 That is a reduction in FTE employees of 20 percent, and
therefore the borrower would only receive 80 percent of the borrower’s otherwise-eligible
PPP loan forgiveness.

IV. Exemptions to Loan Forgiveness Reductions

As explained above, the amount of a borrower’s PPP loan forgiveness may be reduced if certain
requirements are not met. However, there are various exemptions to those requirements that
prevent a borrower’s loan forgiveness from being reduced. These exemptions are explained
below.

422 For example, suppose a borrower has elected to use a 24-week covered period, and during that
covered period the borrower reduced a full-time employee’s weekly salary from 1000 dollars per week
to 700 dollars per week. This is a reduction of 30 percent. Assuming the employee continued working
the same number of hours, the first 25 percent of that reduction—or 250 dollars—would be exempt
from any reductions in PPP loan forgiveness. However, the borrower’s otherwise-eligible loan
forgiveness amount would be reduced by the remaining 50 dollars per week during the covered
period. Because the borrower has a 24-week covered period, this would amount to a total reduction of
1,200 dollars in the borrower’s loan forgiveness amount. See Amended PPP Loan Forgiveness Rule,
86 Fed. Reg. 8283, 8292 (February 5, 2021).

423 Under the rules, a full-time employee is someone who works forty hours per week or more, on
average. Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8291 (February 5, 2021). The rules
also provide details on how to calculate FTE employees.

424  Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8290 (February 5, 2021).

425 Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8290-8291 (February 5, 2021).

426 Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8290 (February 5, 2021); Loan Forgiveness
Application Form 3508 Instructions for Borrowers, page 4 (January 19, 2021).

427 Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8290 (February 5, 2021); Loan Forgiveness
Application Form 3508 Instructions for Borrowers, page 4 (January 19, 2021).

428 Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8290-8291 (February 5, 2021).

420 Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8291 (February 5, 2021).
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A. Exemptions Based on Changes in Salaries and Wages

There are two exemptions to the general rule that the salary and wages of each employee
must not be reduced by more than 25 percent.43° If a borrower qualifies for either of these
exemptions, the borrower will not experience a reduction in loan forgiveness.

1. Employer Restores Hours

If a borrower reduces the salaries or wages of any employee between February 15,
2020, and April 26, 2020, but the reductions are eliminated by the last day of the
borrower’s covered period, no loan forgiveness reductions will be taken. 43t

2. Borrower Has a PPP Loan of $50,000 or Less

Loan forgiveness reductions will not be taken against any borrower that has a PPP loan
of 50,000 dollars or less.432 This rule does not apply to any borrower who, together
with its affiliates, receive first draw or second draw PPP loans that total two million
dollars or more.

B. Exemptions to Loan Forgiveness Reductions Based on Changes in FTE
Employees

There are four different exemptions to the possible reductions in loan forgiveness due to
changes in FTE employee numbers.433 If any of these four situations apply, a loan
reduction will not occur.

1. Employer Lays Off an Employee and Later Tries to Restore Hours

Loan forgiveness reductions will not be taken if an employer lays off an employee and
later tries to restore the employee’s hours.434 For this exemption to apply, the following
four requirements must be met. First, the employer must make a good-faith, written
offer to restore the employee’s hours. Second, the offer must be for the same number of
hours earned by the employee right before the reduction in hours. Third, the employee
must reject the offer. Fourth, the employer must have kept records of the offer and the
employee rejection of the offer.

2. Inability to Rehire or Replace Employee

Loan forgiveness reductions do not apply if there are no other employees available for
the employer to hire by the last day of the borrower’s covered period.435 For this
exemption to apply, the following must be true. First, the employer must make a good
faith, written offer to rehire individuals who were employees on February 15, 2020.

430
431

432
433
434

Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8291-8292 (February 5, 2021).

For PPP loans made before December 27, 2020, the borrower must eliminate the salary or wage
reductions by December 31, 2020. Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8292
(February 5, 2021).

Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8292-8293 (February 5, 2021).

Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8290 (February 5, 2021).

Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8290 (February 5, 2021); Loan Forgiveness
Application Form 3508 Instructions for Borrowers, page 6 (January 19, 2021); SBA and Treasury
Department, PPP FAQs, Question 40 (March 12, 2021).

Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8291 (February 5, 2021); Loan Forgiveness
Application Form 3508 Instructions for Borrowers, page 6 (January 19, 2021).
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Second, the employer must have been unable to hire similarly qualified employees by
the last day of the covered period.43¢ In addition, the employer must be able to
document the offer and rejection and the effort to find another employee. The
borrower must also inform their state unemployment insurance office of the rejected
offer within thirty days of that rejection.437

3. Employees Fired for Cause, Voluntarily Resign, or Ask for Reduction of
Hours

Loan forgiveness reductions will not be taken if an employee is fired for cause,
voluntarily resigns, or asks for a reduction of hours.438 For this exemption to apply, the
firing, resignation, or reduced schedule must have occurred during the covered period.
In such a situation, the borrower may count the employee at the same FTE level as
before the firing, resignation, or reduction in hours.439

Borrowers relying on this exemption must keep records showing each employee that
was fired for cause, voluntarily resigned, or voluntarily reduced their hours, and must
provide those records if requested.44°

4. Borrower has a PPP Loan of $50,000 or Less

Loan forgiveness reductions will not be taken against any borrower that has a PPP loan
of 50,000 dollars or less.44! This rule does not apply to any borrower who, together
with its affiliates, receive first draw or second draw PPP loans that total two million
dollars or more.

C. Safe Harbor Rules that Prevent Loan Forgiveness Reductions

In addition to the various exemptions described above, there are what are called “FTE
Reduction Safe Harbor” rules that—if met—protect a borrower from loan forgiveness
reductions that might otherwise apply.442 Under the current rules, there are two FTE
reduction safe harbors.

436

437
438

439
440
441
442

For PPP loans made before December 27, 2020, the employer must have been unable to hire similarly
qualified employees by December 31, 2020. See Loan Forgiveness Application Form 3508
Instructions for Borrowers, page 6 (January 19, 2021).

Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8291 (February 5, 2021).

Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8292 (February 5, 2021); Loan Forgiveness
Application Form 3508 Instructions for Borrowers, page 6 (January 19, 2021).

Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8292 (February 5, 2021).

Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8292 (February 5, 2021).

Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8292-8293 (February 5, 2021).

The PPP Loan Forgiveness Application refers to these as “FTE Reduction Safe Harbor” rules, while
the most recent Amended PPP Loan Forgiveness Rule describes these as additional “exemptions.”
Compare Loan Forgiveness Application Form 3508 Instructions for Borrowers, page 6 (January 19,
2021) with Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8291 (February 5, 2021).
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V.

1. FTE Reduction Safe Harbor 1—Unable to Return to Business Activity
Due to COVID-19 Restrictions

Loan forgiveness reductions based on a reduction in FTE employees will not be taken if
COVID-19 restrictions caused a reduction business activity.443 For this safe harbor to
apply, the following must be true. First, the borrower must have been unable to
operate—between February 15, 2020, and the end of the covered period—at the same
level of business activity as before February 15, 2020. Second, the reason for the
inability to return to the same level of operation must be that the business could not do
so while meeting the requirements or guidance that was set to prevent the spread of
COVID-19. The guidance must have been issued between March 1, 2020, and the last
day of the covered period,444 and must be related to sanitation, social distancing,
worker safety, or customer safety.445 State and local shutdown orders qualify for this
exemption.44¢ Third, borrowers will need to certify, in good faith, that they can
document that the reduction in business activity was directly or indirectly due to
complying with this guidance. Documentation for this purpose means copies of the
requirements or guidance as well as borrower financial records.447

2. FTE Reduction Safe Harbor 2—Reversals of FTE Employee Reductions

A second safe harbor rule provides that loan forgiveness reductions based on a
reduction in FTE employees will not be taken if the employer reduced its FTE
employee levels between February 15, 2020, and April 26, 2020, and the employer
reversed the reductions by the last day of the covered period.448

Loan Forgiveness Applications—Four Options Available

A borrower must submit the loan forgiveness application to the lender that is servicing the
borrower’s loan.449 There are currently three versions of SBA’s loan forgiveness application
available, depending on the borrower’s circumstances. Each version is available on the SBA
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446

447

448

449

Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8291-8292 (February 5, 2021); Loan
Forgiveness Application Form 3508 Instructions for Borrowers, page 6 (January 19, 2021).

For a PPP loan made on or before December 27, 2020, the guidance must have been issued between
March 1, 2020, and December 31, 2020. See Amended PPP Loan Forgiveness Rule, 86 Fed. Reg.
8283, 8291 (February 5, 2021); Loan Forgiveness Application Form 3508 Instructions for Borrowers,
page 6 (January 19, 2021).

The requirements or guidance should come from the Department of Health and Human Services
(HHS), the Centers for Disease Control (CDC), or the Occupational Safety and Health Administration
(OSHA). Loan Forgiveness Application Form 3508 Instructions for Borrowers, page 6 (January 19,
2021).

The rules explicitly say that local restrictions can meet this requirement because they are an indirect
result of the federal guidance. PPP Interim Final Rule—Revisions to Loan Forgiveness, 85 Fed. Reg.
38,304, 38,309 (June 26, 2020). For an example of how this exemption works, see Amended PPP
Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8291 (February 5, 2021).

Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8291 (February 5, 2021); Loan Forgiveness
Application Form 3508 Instructions for Borrowers, page 8 (January 19, 2021).

For PPP loans made before December 27, 2020, the reductions must have been reversed by December
13, 2020. See Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8292 (February 5, 2021);
Loan Forgiveness Application Form 3508 Instructions for Borrowers, page 6 (January 19, 2021).
Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8287 (February 5, 2021); First Draw PPP
Rule, 86 Fed. Reg. 3692, 3703 (January 14, 2021).
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website.45° It is also possible that a borrower’s lender will have its own forgiveness application
for the borrower to use.

Each PPP loan requires a separate loan forgiveness applications.45! Therefore, if a borrower that
has both a first draw and second draw PPP loan, the borrower will need to submit two separate
loan forgiveness applications.

A. Standard PPP Loan Forgiveness Application—SBA Form 3508

The standard loan forgiveness application is SBA Form 3508, which requires the most
detail from the borrower.452

B. Simplified PPP Loan Forgiveness Application—SBA Form 3508EZ

A second version of the loan forgiveness application, what SBA is calling the “Paycheck
Protection Program EZ Loan Forgiveness Application,” is a simplified application for those
borrowers that meet certain requirements.453 This is known as SBA Form 3508EZ.

In order to apply for forgiveness using the PPP EZ Loan Forgiveness Application, the PPP
loan amount must be greater than 150,000 dollars, and the borrower must qualify for full
loan forgiveness. This means that at least one of the following must be true: (1) the
borrower did not reduce the hourly wages or annual salary of any employee by more than
25 percent during the covered period (when compared to the most recent full quarter prior
to the covered period), and did not reduce the number of employees or their average hours
between January 1, 2020, and the end of the covered period; or (2) the borrower did not
reduce the number of employees or the average paid hours of employees between January
1, 2020, and the end of the covered period.454

C. Loan Forgiveness Application for Loans of $150,000 or less—SBA Form
3508S

A third version of the loan forgiveness application, what SBA is calling Form 35088, is for
borrowers who received either a first draw or second draw PPP loan of 150,000 dollars or
less.455 Borrowers who receive a PPP loan of 150,000 dollars or less should use the Form
35088 application.456
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455

456

SBA, PPP Loan Forgiveness, How and When to Apply for Loan Forgiveness, at:
https://www.sba.gov/funding-programs/loans/coronavirus-relief-options/paycheck-protection-

program/ppp-loan-forgiveness.

See, for example, PPP Loan Forgiveness Application Form 3508, Instructions for Borrowers, page 1
(January 19, 2021).

PPP Loan Forgiveness Application Form 3508 (January 19, 2021), at:
https://www.sba.gov/document/sba-form-3508-paycheck-protection-program-loan-forgiveness-
application.

See PPP Loan Forgiveness Application Form 3508EZ (January 19, 2021), at:
https://www.sba.gov/document/sba-form-3508ez-paycheck-protection-program-ez-loan-
forgiveness-application.

See PPP Loan Forgiveness Application Form 3508EZ Instructions for Borrowers, Page 1 (January 19,
2021).

See PPP Loan Forgiveness Application Form 35088S, Page 1 (January 19, 2021), at:
https://www.sba.gov/document/sba-form-3508s-ppp-loan-forgiveness-form-3508s.

Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8293 (February 5, 2021).
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https://www.sba.gov/funding-programs/loans/coronavirus-relief-options/paycheck-protection-program/ppp-loan-forgiveness
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As a general rule, borrowers using the Form 3508S loan forgiveness application cannot be
required to submit any additional documentation beyond the application’s certification.45”
However, if a borrower of a second draw PPP loan did not submit evidence of the required
revenue reduction when the borrower applied for the loan, the borrower must provide
such documentation either before or at the same time as when the loan forgiveness
application is submitted.

D. Lender Equivalent Loan Forgiveness Application

Lenders may also create their own PPP loan forgiveness applications that mirror the
standard or EZ loan forgiveness applications.458

VI. Documentation Requirements for PPP Loan Forgiveness

Under the rules for PPP loan forgiveness, there are certain documents that borrowers must
submit with their loan forgiveness application, as well as additional documents that borrowers
must keep on hand.459 Borrowers can submit more documentation if they choose. If all required
documentation is not submitted, the borrower will not receive any forgiveness.46 In addition, all
borrowers must allow representatives of SBA, including the Office of Inspector General, access
to their PPP documentation upon request. 46

Whether a borrower will need to submit or keep specific documentation depends, in part, on
which loan forgiveness application the borrower is submitting—Form 3508, Form 3508EZ, or
Form 3508S. The sections below describe the documentation requirements for PPP loan
forgiveness. These requirements apply equally to first draw and second draw PPP loan
borrowers, with only one difference for some second draw PPP loan borrowers. That difference
is explained below.

A. Documentation of Payroll or Self-Employment Income

All borrowers applying for PPP loan forgiveness—whether using Form 3508, Form
3508EZ, or Form 3508S—will need to have specific payroll or self-employment
compensation documentation. As explained below, only borrowers using Form 3508 or
3508EZ will need to submit such documentation, but all borrowers must keep the
documentation in their records.

1. Required Payroll Documentation

For borrowers with employees, payroll documentation is documentation that
demonstrates the eligible cash compensation and non-cash benefit payments made to

457 Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8293 (February 5, 2021).

458  Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8294 (February 5, 2021). See also SBA, PPP
Loan Forgiveness, How and When to Apply for Loan Forgiveness, at: https://www.sba.gov/funding-
programs/loans/coronavirus-relief-options/paycheck-protection-program/ppp-loan-forgiveness.

459 Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8293-8294 (February 5, 2021).

460 Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8296 (February 5, 2021).

461 Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8294 (February 5, 2021); PPP Loan
Forgiveness Application, Form 3508, Instructions for Borrowers, page 8 (January 19, 2021); PPP
Loan Forgiveness Application, Form 3508EZ, Instructions for Borrowers, page 5 (January 19, 2021);
PPP Loan Forgiveness Application, Form 3508S, Instructions for Borrowers, page 4 (January 19,
2021).



https://www.sba.gov/funding-programs/loans/coronavirus-relief-options/paycheck-protection-program/ppp-loan-forgiveness
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employees during the covered period.4¢2 This documentation must include the
following: (1) bank account statements or third-party payroll service provider reports
that show the amount of cash compensation paid to employees; (2) tax forms for the
periods that overlap with the covered period, including payroll tax filings (typically IRS
Form 941) and state quarterly business and individual employee wage reporting and
unemployment insurance tax filings—third-party payroll service provider equivalents
of the tax forms are allowed; (3) payment receipts, cancelled checks, or account
statements showing the amount of any employer contributions to group health, life,
disability, dental, or vision coverage, as well as retirement plans, that the borrower is
including in the requested PPP loan forgiveness amount.463

2. Required Self-Employment Income Documentation

For self-employed borrowers, documentation to support their self-employment income
must be submitted.464 This includes submitting the 2019 or 2020 IRS Form 1040
Schedule C or Schedule F that was used when determining the borrower’s PPP loan
amount.

3. Requirements for Submitting and Keeping Payroll Documents

Borrowers using either the standard PPP loan forgiveness application, Form 3508, or
the Form 3508EZ forgiveness application must submit the required payroll
documentation with their loan forgiveness applications.4%5 In addition, borrowers must
keep all payroll documentation for a period of six years after the date on which the loan
is forgiven or repaid in full.466

Borrowers using the loan forgiveness application Form 3508S, for PPP loans of
150,000 dollars or less, must keep the required payroll documentation.467 Payroll
documentation must be kept for a period of four years after the date on which the loan
forgiveness application is submitted to the lender. This is true even though the
information did not need to be submitted at the time of the application.

B. Documentation of Non-Payroll Expenses

All borrowers applying for PPP loan forgiveness—whether using Form 3508, Form
3508EZ, or Form 3508S—will need documentation to demonstrate their qualifying non-
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Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8293 (February 5, 2021); PPP Loan
Forgiveness Application Form 3508, Instructions for Borrowers, page 7 (January 19, 2021); CARES
Act § 1106(e)(1) (March 27, 2020).

The relevant contributions to coverage and retirement plans should come from the PPP Loan
Forgiveness Application Schedule A, lines 6 and 77. See PPP Loan Forgiveness Application, Form
3508, page 3 (January 19, 2021).

Amended PPP Loan Calculation Rule, 86 Fed. Reg. 13,149, 13,154 (March 8, 2021); Amended PPP
Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8293 (February 5, 2021).

Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8293 (February 5, 2021); PPP Loan
Forgiveness Application, Form 3508, Instructions for Borrowers, page 7 (January 19, 2021); PPP
Loan Forgiveness Application, Form 3508EZ, Instructions for Borrowers, page 4 (January 19, 2021).
Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8294 (February 5, 2021); PPP Loan
Forgiveness Application, Form 3508, Instructions for Borrowers, page 8 (January 19, 2021); PPP
Loan Forgiveness Application, Form 3508EZ, Instructions for Borrowers, page 5 (January 19, 2021).
Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8294 (February 5, 2021); PPP Loan
Forgiveness Application, Form 35088, Instructions for Borrowers, page 4 (January 19, 2021).
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payroll expenses that are eligible for PPP loan forgiveness.4%® As explained below, only
borrowers using Form 3508 or Form 3508EZ will need to actually submit the non-payroll
documentation, but all borrowers must keep the documentation in their possession.

1. Non-Payroll Documentation Defined

The types of documents that are required to evidence non-payroll expenses are
described in the sections that follow.

a. Documenting Business Mortgage Interest Payments

To show eligible business mortgage interest payments, borrowers must provide
either copies of lender amortization schedules and receipts or cancelled checks
from the covered period or lender account statements showing interest and
eligible payments from February 2020 and the months of the covered period
through one month after the end of that period.4¢9 The documentation must also
verify that the mortgage interest obligation was incurred prior to February 15,
2020.

b. Documenting Business Rent or Lease Payments

To show eligible business rent or lease payments, borrowers must provide either
a copy of their current lease agreement and receipts or cancelled checks from the
covered period, or lessor account statements from February 2020 and the
months of the covered period through one month after the end of that period.47°
The documentation must also verify that the rent or lease obligation was incurred
prior to February 15, 2020.

c. Documenting Business Utility Payments

To show eligible business utility payments, borrowers must provide copies of
invoices from February 2020 and any payments made during the covered period,
as well as receipts, cancelled checks, or account statements verifying those
payments.47* The documentation must also verify that the utility services began
prior to February 15, 2020.

d. Documenting Covered Operations Expenditures

To show eligible covered operations expenditures, borrowers must provide copies
of invoices, orders, or purchase orders paid during the covered period, as well as
receipts, cancelled checks, or account statements verifying those eligible
payments.472

468

469

470

471

472

Amended PPP Loan Calculation Rule, 86 Fed. Reg. 13,149, 13,154 (March 8, 2021); Amended PPP
Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8293 (February 5, 2021); PPP Loan Forgiveness
Application Form 3508, Instructions for Borrowers, page 7 (January 19, 2021).

Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8293 (February 5, 2021); PPP Loan
Forgiveness Application Form 3508, Instructions for Borrowers, page 7 (January 19, 2021).
Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8293 (February 5, 2021); PPP Loan
Forgiveness Application Form 3508, Instructions for Borrowers, page 7 (January 19, 2021).
Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8293 (February 5, 2021); PPP Loan
Forgiveness Application Form 3508, Instructions for Borrowers, page 7 (January 19, 2021).
Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8293 (February 5, 2021); PPP Loan
Forgiveness Application Form 3508, Instructions for Borrowers, page 7 (January 19, 2021).
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e. Documenting Covered Property Damage Costs

To show eligible covered property damage costs, borrowers must submit copies of
invoices, orders, or purchase orders paid during the covered period, as well as
receipts, cancelled checks, or account statements verifying those eligible
payments.473 In addition, borrowers must provide documentation that the costs
were related to property damage and vandalism or looting due to public
disturbances that occurred during 2020, and the costs were not covered by
insurance or other compensation.

f. Documenting Covered Supplier Costs

To show eligible covered supplier costs, borrowers must provide copies of
contracts, orders, or purchase orders in effect at any time before the covered
period (except for perishable goods), as well as copies of invoices, orders, or
purchase orders paid during the covered period.474 Borrowers must also submit
receipts, cancelled checks, or account statements verifying those eligible
payments.

g. Documenting Covered Worker Protection Expenditures

To show eligible covered worker protection expenditures, borrowers must submit
copies of invoices, orders, or purchase orders paid during the covered period, as
well as receipts, cancelled checks, or account statements verifying those eligible
payments.475 Borrowers must also provide documentation that the expenditures
were used by the borrower to comply with applicable COVID-19 guidance during
the covered period.

2. Requirements for Submitting and Retaining Non-Payroll
Documentation

Borrowers using either the standard PPP loan forgiveness application, Form 3508, or
the Form 3508EZ forgiveness application, must submit the required non-payroll
documentation with their loan forgiveness applications.47¢ In addition, borrowers must
keep all non-payroll documentation for a period of six years after the date on which the
loan is forgiven or repaid in full.477

Borrowers using the loan forgiveness application Form 3508S, for PPP loans of
150,000 dollars or less, must keep their non-payroll documentation.478 Non-payroll
documentation must be kept for a period of three years after the date on which the loan

473

474

475

476

477

478

Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8293 (February 5, 2021); PPP Loan
Forgiveness Application Form 3508, Instructions for Borrowers, page 7 (January 19, 2021).
Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8293 (February 5, 2021); PPP Loan
Forgiveness Application Form 3508, Instructions for Borrowers, page 7 (January 19, 2021).
Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8293 (February 5, 2021); PPP Loan
Forgiveness Application Form 3508, Instructions for Borrowers, page 7 (January 19, 2021).
Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8293 (February 5, 2021); PPP Loan
Forgiveness Application, Form 3508, Instructions for Borrowers, page 7 (January 19, 2021); PPP
Loan Forgiveness Application, Form 3508EZ, Instructions for Borrowers, page 4 (January 19, 2021).
Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8294 (February 5, 2021); PPP Loan
Forgiveness Application, Form 3508, Instructions for Borrowers, page 8 (January 19, 2021); PPP
Loan Forgiveness Application, Form 3508EZ, Instructions for Borrowers, page 5 (January 19, 2021).
Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8294 (February 5, 2021); PPP Loan
Forgiveness Application, Form 35088, Instructions for Borrowers, page 4 (January 19, 2021).
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forgiveness application is submitted to the lender. This is true even thought the
documentation did not need to be submitted at the time of the application.

C. Additional Documentation Requirements for Standard Form 3508

Borrowers submitting the standard Form 3508 loan forgiveness application have
additional requirements for documents that must be submitted as well as retained.

1. Must Submit FTE Employee Numbers

For borrowers that submit the standard loan forgiveness application, documentation
establishing full-time equivalent (FTE) employee numbers must also be submitted.479
This documentation may include reported payroll tax filings (usually IRS Form 941),
and the borrower’s state quarterly business and individual employee wage reporting
and unemployment insurance tax filings that were or will be reported.48°

Borrowers have a choice as to the specific time period for which they provide
documentation. The selected time period must be the same time period using for
purposes of completing PPP Schedule A, line 11.

Employers with year-round operations can select between the following time periods:
(1) the average number of FTE employees on payroll per week between February 15,
2019, and June 30, 2019; or (2) the average number of FTE employees on payroll per
week between January 1, 2020, and February 20, 2020.48!

For seasonal employers, they can choose to document the average number of FTE
employees on payroll between: (1) February 15, 2019 and June 30, 2019; (2) January 1,
2020, and February 29, 2020; or (3) any consecutive twelve-week period between
February 15, 2019, and February 15, 2020.482

Borrowers using Form 3508 must keep all FTE documentation for a period of six years
after the date on which the loan is forgiven or repaid in full.483

2. Documentation to Keep

For borrowers that submit the standard loan forgiveness application, borrowers must
keep their PPP loan forgiveness documentation, including the PPP Loan Forgiveness
Application Schedule A Worksheet, for six years after the date on which the PPP loan is
either forgiven or repaid in full.484 Borrowers must also keep documentation used to
support any of the loan forgiveness reduction exemptions or safe harbor rules.

479

480
481
482
483

484

Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8293 (February 5, 2021); PPP Loan
Forgiveness Application Form 3508, Instructions for Borrowers, page 7 (January 19, 2021); CARES
Act § 1106(e)(1) (March 27, 2020).

PPP Loan Forgiveness Application Form 3508, Instructions for Borrowers, page 7 (January 19, 2021).
PPP Loan Forgiveness Application Form 3508, Instructions for Borrowers, page 7 (January 19, 2021).
PPP Loan Forgiveness Application Form 3508, Instructions for Borrowers, page 7 (January 19, 2021).
PPP Loan Forgiveness Application, Form 3508, Instructions for Borrowers, page 8 (January 19,
2021).

PPP Loan Forgiveness Application, Form 3508, Instructions for Borrowers, pages 7-8 (January 19,
2021).
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D. Additional Documentation Requirements for Form 3508EZ

Borrowers submitting the Form 3508EZ as their loan forgiveness application must keep
various documents for six years after the date on which their PPP loan is either forgiven or
repaid in full.485 This includes documentation used to support any of the loan forgiveness
reduction exemptions or safe harbor rules, as well as all documentation submitted with the
PPP loan application and documentation that demonstrates the borrower’s compliance
with PPP rules.

E. Additional Documentation Requirement for Second Draw PPP Loans

For some borrowers with second draw PPP loans there is an additional documentation
requirement. If a second draw borrower has a PPP loan with a principal amount of
150,000 dollars or less, documentation of revenue reduction must be provided with the
loan forgiveness application if it was not provided at the time of the original loan
application. 486

VII. Decisions on PPP Loan Forgiveness

In general, it is the borrower’s lender that will decide whether the borrower is entitled to PPP
loan forgiveness, but SBA who ultimately provides the loan forgiveness funds.487

A. Lender Must Confirm Receipt of Application and Documentation

When a borrower submits a completed standard or EZ loan forgiveness application, or the
lender’s equivalent, the lender must confirm receipt of both the borrower’s application as
well as the borrower’s submitted documentation in support of payroll and non-payroll
costs.488 The lender must also confirm that the borrower’s calculations on the applications
are correct.

When a borrower submits a completed Form 3508S loan forgiveness application, or the
lender’s equivalent, the lender must confirm receipt of the borrower’s certifications on the
application.489 If a borrower is using Form 3508S for forgiveness of a second draw loan,
and the borrower did not previous provide documentation of revenue reduction with its
second draw PPP loan application, the lender must also confirm the dollar amount and
percentage of the borrower’s revenue reduction.

B. Lender Has Sixty Days to Make a Decision on Loan Forgiveness

Following receipt of a completed loan forgiveness application, the lender has sixty days
within which to notify SBA of the lender’s decision regarding forgiveness.49° The lender’s

485

486
487
488
489
490

PPP Loan Forgiveness Application, Form 3508EZ, Instructions for Borrowers, pages 4-5 (January 19,
2021).

Second Draw PPP Rule, 86 Fed. Reg. 3712, 3722 (January 14, 2021).

Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8288 (February 5, 2021).

Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8295 (February 5, 2021).

Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8296 (February 5, 2021).

Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8288, 8296 (February 5, 2021). If SBA has
any questions regarding the eligibility of a borrower for the requested loan forgiveness amount, SBA
will require the lender contact the borrower in writing and request additional information, or SBA
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decision can conclude one of three things.49* First, the lender can decide to approve the
borrower’s PPP loan forgiveness application, either in whole or in part. Second, the lender
can deny the borrower’s loan forgiveness application. Or, third, the lender can deny the
application without prejudice because there is a pending SBA review of the PPP loan for
which forgiveness is being sought.492 Without prejudice, in this case, means that even
though the lender made a denial, the real decision on loan forgiveness is in the hands of
SBA.

C. SBA Has Ninety Days to Provide Forgiveness Funds

If the lender determines that the borrower is entitled to some or all loan forgiveness, the
lender must request the forgivable amount from SBA at the time it notifies SBA of its
decision.493 SBA then has ninety days, from the date the lender issued its decision to SBA,
within which to remit the forgiveness amount, plus any accrued interest, to the lender who
will then provide the money to the borrower.

D. Lender Must Inform Borrower of Loan Forgiveness Decision

The lender must inform the borrower of its decision as to the amount of loan forgiveness
the borrower is eligible to receive.494 If only a portion of the original PPP loan is
determined to be forgivable, the borrower is responsible for repaying the remainder of the
loan within the five-year maturity timeframe for the loan.

E. Borrower Has Right to Request SBA Review if Forgiveness is Denied

If the lender denies the loan forgiveness application, the lender must notify the borrower
in writing of that decision.49 The written notice must include the lender’s reasons for
denying loan forgiveness, and it must also inform the borrower that the borrower has
thirty calendar days from receipt of the notification to seek SBA review of the lender’s
decision. A borrower who wants SBA to review its lender’s loan forgiveness denial must
first notify their lender that they would like an SBA review, and the lender will then notify
SBA of the request.

It is important to note that the only way to formally appeal a denial of PPP loan forgiveness
is if SBA has first conducted a review of the lender’s denial.4% In other words, if a borrower
is denied loan forgiveness and does not request an SBA review, the borrower will not be
able to later appeal the denial. Appeals of PPP loans are discussed later in this Guide.

491
492

493
494

496

may contact the borrower directly for that information. Amended PPP Loan Forgiveness Rule, 86 Fed.
Reg. 8283, 8295 (February 5, 2021).

Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8296 (February 5, 2021).

If a loan forgiveness application is denied without prejudice, the borrower can request that the lender
reconsider the application, so long as SBA does not conclude that the borrower is ineligible for a PPP
loan. Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8296 (February 5, 2021).

Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8288 (February 5, 2021).

Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8288 (February 5, 2021).

Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8297 (February 5, 2021).

PPP Appeals Rule, 85 Fed. Reg. 52,883, 52,888 (August 27, 2020); 13 C.F.R. § 134.1203 (2021).
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F. SBA Has the Right to Review a Borrower’s Compliance with All PPP
Rules

SBA reserves the right to review whether a borrower has complied with all of the required
PPP rules, including those for borrower eligibility, loan amounts and uses of the loan
funds, as well as loan forgiveness.497 SBA may review a borrower’s first draw PPP loan and
second draw PPP loan at the same time, or at different times.49%8 SBA may conduct such a
review at any time. However, SBA has determined that it will review all loans in excess of
two million dollars after the lender submits the borrower’s loan forgiveness application.499

If SBA conducts a review of a borrower’s PPP loan, SBA must notify the borrower’s lender
in writing, and the lender must in turn notify the borrower in writing within five business
days.590

VIII. Tax Implications of PPP Loan Forgiveness
The federal income tax consequences of PPP loans are confusing, and have changed over time.

In general, according to the IRS, debt forgiveness is taxable.5°* There are some exceptions,
including some exceptions specifically for farmers.5°2 The CARES Act, however, made PPP loan
forgiveness not taxable under federal income tax laws.593

Although PPP loan forgiveness is not taxable under federal income tax laws, the rules regarding
whether certain business expenses are deductible have changed over time. Previously, the IRS
issued a notice stating that any business that receives a PPP loan would not be able to write off
expenses paid with any forgiven portion of the loan, even if those expenses would otherwise be
deductible.5°4 This meant that businesses that typically get deductions for expenses like salaries
and wages may not be able to take those deductions if their PPP loan is forgiven.5°5 This rule
changed, however, with the passing of the Economic Aid Act on December 27, 2020. Now,

497 Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8294 (February 5, 2021).

498 Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8294, 8297 (February 5, 2021).

499 SBA and Treasury Department, PPP FAQs, Question 39 (March 12, 2021).

500 Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8297 (February 5, 2021).

501 See IRS, Topic No. 431 Canceled Debt — Is It Taxable or Not, (May 27, 2020). at
https://www.irs.gov/taxtopics/tc431; IRS, Canceled Debts, Foreclosures, Repossession, and
Abandonments (for Individuals), Pub. 4681 (Feb. 7, 2020), at https://www.irs.gov/pub/irs-
pdf/p4681.pdf.

502 See IRS, Canceled Debts, Pub. 4681, at 7-8 (Feb. 7, 2020).

503 CARES Act § 1106(i) (March 27, 2020). This rule only applies to federal income tax—state tax laws
may differ.

504 Internal Revenue Service, Notice 2020-32, page 6, at: https://www.irs.gov/pub/irs-drop/n-20-
32.pdf.

505 For journalism on the tax implications of PPP, see Kimberly Gilreath et al, Tax Effects of PPP Loan
Forgiveness—IRS Notice 2020-32 (May 5, 2020), at: https://www.jdsupra.com/legalnews/tax-
effects-of-ppp-loan-forgiveness-irs-72682/; Sally P. Schreiber, ATPA Challenging Deductibility of PPP
Related Expenses, Journal of Accountancy (May 1, 2020), at
https://www.journalofaccountancy.com/news/2020/may/expenses-reimbursed-by-ppp-not-tax-
deductible-paycheck-protection-program.html; Wilson Elser, Paycheck Protection Program: Certain
Issues Involving Loan Forgiveness, The National Law Review (May 15, 2020), at
https://www.natlawreview.com/article/paycheck-protection-program-certain-tax-issues-involving-
loan-forgiveness.
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https://www.journalofaccountancy.com/news/2020/may/expenses-reimbursed-by-ppp-not-tax-deductible-paycheck-protection-program.html
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https://www.natlawreview.com/article/paycheck-protection-program-certain-tax-issues-involving-loan-forgiveness
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following the Economic Aid Act, borrowers that use PPP loan funds for expenses that would
otherwise qualify as tax-deductible business expenses may deduct those business expenses, even
if the PPP loan is forgiven.506

506 Economic Aid Act § 276 (December 27, 2020).



Farmers’ Guide to the 2021 Paycheck Protection Program (PPP) 83

Chapter Seven: Appeals of PPP Loan and Loan Forgiveness Decisions

If SBA ultimately determines that a borrower is ineligible for a PPP loan, or for loan forgiveness,
the borrower may appeal SBA’s decision to the SBA Office of Hearings and Appeals (OHA).5°7
The process, however, involves many rules and steps that must be followed closely.

In many ways, the appeals process that SBA has created for PPP resembles what it is like to go to
court. This means there are strict deadlines on when an appeal must be filed, what must be
submitted, and how arguments must be made.

L Appealable Decisions

Only certain types of PPP loan decisions are appealable. A borrower may only appeal written
decisions by SBA, and only after SBA has completed a review of the borrower’s PPP loan.5°8 In
other words, a borrower cannot appeal a decision made by a lender regarding their PPP loan.

A. When and How SBA Conducts PPP Loan Reviews

SBA may review, at any time and at its discretion, a borrower’s eligibility for PPP, a
borrower’s loan amount and use of PPP fuds, as well as any forgiveness amounts.5°9

B. Four Types of Appealable Decisions

There are four types of SBA decisions that are appealable.5° First, a borrower can appeal
an SBA decision that the borrower was ineligible for a PPP loan. Second, a borrower can
appeal an SBA decision finding that the borrower was ineligible for the loan amount the
borrower received, or that the borrower used PPP loan funds in an unauthorized way.
Third, if a lender only approves a borrower for partial PPP loan forgiveness, the borrower
can appeal an SBA decision finding that the borrower was ineligible for that partial
forgiveness. Finally, if a lender fully denies a borrower PPP loan forgiveness, the borrower
may appeal an SBA decision finding that the borrower was ineligible for loan forgiveness.

II. Who May Appeal

Two important rules limit access to an appeal.

507 Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8295 (February 5, 2021); Appeals of SBA
Loan Review Decisions Under the Paycheck Protection Program (PPP Appeals Rule), 85 Fed. Reg.
52,883 (August 27, 2020) (to be codified at 13 C.F.R. pt. 134).

508 PPP Appeals Rule, 85 Fed. Reg. 52,883, 52,887 (August 27, 2020) (to be codified at 13 C.F.R. §
134.1201(b)).

509  Amended PPP Loan Forgiveness Rule, 86 Fed. Reg. 8283, 8294 (February 5, 2021); PPP Appeals
Rule, 85 Fed. Reg. 52,883, 52,884 (August 27, 2020).

510 PPP Appeals Rule, 85 Fed. Reg. 52,883, 52,887 (August 27, 2020) (to be codified at 13 C.F.R. §
134.1201(b)).
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A. Borrower Only

Only the borrower of a PPP loan may appeal an SBA loan review decision of a PPP loan.5
This means that lenders cannot appeal an SBA loan review decision, and neither can
individual owners of a borrower.5:2

B. SBA Official Decisions Only

Only official SBA written decisions can be appealed.5'3 A written SBA decision will only
come after SBA completes a review of the loan. A lender decision, to put it differently,
cannot be appealed if there is not an SBA review and written decision. 54

SBA decides when and if it reviews a loan decision and issues a written decision on the
loan.5' The borrower may ask SBA to review a lender’s decision. This, however, is only a
request for a review, and will not count as an appeal. It is not clear whether a borrower’s
request for an SBA review must result in any SBA action.5©

III. Timeline for Filing an Appeal Petition—Thirty Days

A borrow must file an appeal petition with OHA no later than thirty calendar days after when
the borrower receives the final PPP loan decision, or when the lender notifies the borrower of
SBA’s loan review decision, whichever is earlier.57 When calculating the thirty calendar days, a
borrower should not count the day on which the time period begins. In addition, if the last day is
a Saturday, Sunday, or a Federal holiday, the time period should end on the next business
day.5'® SBA considers the date of filing to be the date that SBA actually receives the petition.5!9

IV. How to File an Appeal Petition

The appeal petition must be filed with OHA by mail, email, or fax.52°

51 PPP Appeals Rule, 85 Fed. Reg. 52,883, 52,888 (August 27, 2020) (to be codified at 13 C.F.R. §
134.1203).

512 PPP Appeals Rule, 85 Fed. Reg. 52,883, 52,885 (August 27, 2020).

513 PPP Appeals Rule, 85 Fed. Reg. 52,883, 52,884, 52,887, 52,888 (August 27, 2020) (to be codified at
13 C.F.R. §§ 134.1201(b), 134.1202(a)(2), 134.1203).

514 PPP Appeals Rule, 85 Fed. Reg. 52,883, 52,887 (August 27, 2020) (to be codified at 13 C.F.R. §
134.1201(c)).

515 PPP Appeals Rule, 85 Fed. Reg. 52,883, 52,884 (August 27, 2020).

516 SBA, Interim Final Rule, Business Loan Program Temporary Changes; Paycheck Protection
Program—SBA Loan Review Procedures and Related Borrower and Lender Responsibilities, 85 Fed.
Reg. 33,010, 33,013 (June 1, 2020). This rule, for example, says that a borrower may request an SBA
review of a lender’s determination that the borrower is not eligible, but it does not directly say that
SBA must grant such a review when it is requested.

517 PPP Appeals Rule, 85 Fed. Reg. 52,883, 52,888 (August 27, 2020) (to be codified at 13 C.F.R. §
134.1204).

518 PPP Appeals Rule, 85 Fed. Reg. 52,883, 52,888 (August 27, 2020) (to be codified at 13 C.F.R. §
134.1202(g)).

519 PPP Appeals Rule, 85 Fed. Reg. 52,883, 52,888 (August 27, 2020) (to be codified at 13 C.F.R. §
134.1202(c)); 13 C.F.R. § 134.204(b) (2021).

520 PPP Appeals Rule, 85 Fed. Reg. 52,883, 52,888 (August 27, 2020) (to be codified at 13 C.F.R. §
134.1202(c)); 13 C.F.R. § 134.204(a) (2021). The petition may be emailed to OHA at:
OHAFilings@sba.gov. The petition may also be faxed to OHA at: (202) 205-7059. Alternatively, the
petition may be mailed to:

Office of Hearings and Appeals
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In addition, a copy of the petition, including any attachments, must also be sent to the Associate
General Counsel for Litigation at SBA.52* SBA provides a mailing address and email address for
the Associate General Counsel for Litigation.522

V.

Requirements of Appeal Petition

In order to appeal an SBA loan decision, the appeal petition must meet certain requirements for
its contents and format. If all of the following requirements are not met the petition may be
dismissed.523

A. Required Content of the Appeal Petition

An appeal petition filed with OHA must contain the following information: (1) evidence
that the appeal was filed within the required timeframe; (2) a copy of the SBA loan review
decision that the borrower is appealing;524 (3) a full and specific statement—including all
relevant facts and legal arguments—describing why the borrower believes SBA’s loan
review decision is erroneous; (4) the relief that the borrow is seeking; and (5) the name,
address, telephone number, email address, and signature of the borrower or their
attorney.525

In addition, if the borrower did not submit the following with their PPP loan application,
the following must be submitted with the appeal petition: (1) copies of the borrower’s
payroll taxes that were filed with the IRS, and state quarterly business and individual
employee wage reporting and unemployment insurance tax filings reported to the state;
and (2) the borrower’s signed tax returns, as filed with the IRS, that document income for
self-employed borrowers or borrowers in a partnership (including any applicable Schedule
C or Schedule F).526

521

522

523

524

525

526

U.S. Small Business Administration

409 Third Street, SW.

Washington, DC 20416.
PPP Appeals Rule, 85 Fed. Reg. 52,883, 52,888 (August 27, 2020) (to be codified at 13 C.F.R. §
134.1202(c)).
The email address for the Associate General Counsel for Litigation is: OLITService@sba.gov. The
address for Associate General Counsel for Litigation is:

Associate General Counsel for Litigation

U.S. Small Business Administration

409 Third Street SW

Washington, D.C. 20416.
PPP Appeals Rule, 85 Fed. Reg. 52,883, 52,888 (August 27, 2020) (to be codified at 13 C.F.R. §
134.1202(e)).
If the borrower does not have access to a copy of the decision, the borrower must provide a
description of the decision. PPP Appeals Rule, 85 Fed. Reg. 52,883, 52,888 (August 27, 2020) (to be
codified at 13 C.F.R. § 134.1202).
PPP Appeals Rule, 85 Fed. Reg. 52,883, 52,888 (August 27, 2020) (to be codified at 13 C.F.R. §
134.1202).
PPP Appeals Rule, 85 Fed. Reg. 52,883, 52,888 (August 27, 2020) (to be codified at 13 C.F.R. §
134.1202).
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B. Required Format of Appeal Petition

The appeal petition cannot be longer than twenty pages, not including any attachments.527
If a PPP borrower wishes to submit an appeal that is longer than twenty pages, they must
first get approval from the Judge.

C. Proof that Petition was Delivered

In addition to the petition itself, and any attachments, an appeal must also include what is
called a “certificate of service,” which is a document that certifies where, when, and how
the petition was filed.528

A correct certificate of service requires that the person filing the appeal include a
document that says the following:

I certify that on [date], I served the foregoing [type of submission] by [e-
mail, mail, Express Mail, personal delivery, commercial delivery service,
facsimile] upon the following.

The document must then list the name and address of each person who was sent the
petition. Finally, the person filing the appeal must sign the document and print or type
their name.

VI. Decision on the Appeal

Once OHA receives an appeal petition, it will assign the matter to either an Administrative Law
Judge or an Administrative Judge.529 After the matter is assigned to a Judge, the Judge will
issue an order that provides a timeline for SBA to file what is called the “administrative record,”
which includes the relevant documents that SBA used when making its loan decision.53° SBA
will then have twenty calendar days after the Judge issues to order to file the record and also to
send a copy to the person who filed the appeal.53! In general, the Judge will not accept any
additional documents once forty-five calendar days have passed following when OHA received
the appeal petition.532 It is at this point that the Judge will consider all of the evidence and begin
to make a decision on the appeal. The Judge will then have an additional forty-five calendar days
during which to make a decision.533 It is possible to request a review or reconsideration of the

527 PPP Appeals Rule, 85 Fed. Reg. 52,883, 52,888 (August 27, 2020) (to be codified at 13 C.F.R. §
134.1202(b)). If the borrower references more than twenty cases, regulations, or statutes in their
appeal petition, the petition must also include a table of authorities.

528 PPP Appeals Rule, 85 Fed. Reg. 52,883, 52,888 (August 27, 2020) (to be codified at 13 C.F.R. §
134.1202(d)); 13 C.F.R. § 134.204(d) (2021).

520 PPP Appeals Rule, 85 Fed. Reg. 52,883, 52,888 (August 27, 2020) (to be codified at 13 C.F.R. §
134.1206).

530 PPP Appeals Rule, 85 Fed. Reg. 52,883, 52,888 (August 27, 2020) (to be codified at 13 C.F.R. §§
134.1206, 134.1207).

531 PPP Appeals Rule, 85 Fed. Reg. 52,883, 52,888 (August 27, 2020) (to be codified at 13 C.F.R. §
134.1206).

532 PPP Appeals Rule, 85 Fed. Reg. 52,883, 52,888 (August 27, 2020) (to be codified at 13 C.F.R. §
134.1206).

533 PPP Appeals Rule, 85 Fed. Reg. 52,883, 52,889 (August 27, 2020) (to be codified at 13 C.F.R. §
134.1213).
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Judge’s decision.534 If no such request is made, the decision becomes final thirty calendar days
after notification of the decision is made.535

Unless the Judge allows otherwise, the decision of the Judge will be based on the petition and
the administrative record.53¢ In some cases the Judge may allow an oral hearing, but that is
likely uncommon.

VII. Alternative Dispute Resolution (ADR)

Instead of having the Judge decide the appeal, at any point during the appeals process the
parties to the appeal may submit a joint request to the Judge asking that they be allowed to
instead use alternative dispute resolution (ADR) to resolve the matter.537

534

534

534

535

536

537

PPP Appeals Rule, 85 Fed. Reg. 52,883, 52,889 (August 27, 2020) (to be codified at 13 C.F.R. §
134.1213). For details on how to request a review or reconsideration, see PPP Appeals Rule, 85 Fed.
Reg. 52,883, 52,889 (August 27, 2020) (to be codified at 13 C.F.R. § 134.1213); 13 C.F.R. § 134.228(a)
(2021).

PPP Appeals Rule, 85 Fed. Reg. 52,883, 52,889 (August 27, 2020) (to be codified at 13 C.F.R. §
134.1213).

PPP Appeals Rule, 85 Fed. Reg. 52,883, 52,889 (August 27, 2020) (to be codified at 13 C.F.R. §
134.1213).

PPP Appeals Rule, 85 Fed. Reg. 52,883, 52,889 (August 27, 2020) (to be codified at 13 C.F.R. §
134.1213).

PPP Appeals Rule, 85 Fed. Reg. 52,883, 52,888 (August 27, 2020) (to be codified at 13 C.F.R. §
134.1209).

PPP Appeals Rule, 85 Fed. Reg. 52,883, 52,889 (August 27, 2020) (to be codified at 13 C.F.R. §
134.1211).
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Chapter Eight: Discrimination in PPP

Little thought appears to have been given to the possibility that the PPP might be implemented
in a discriminatory way, or to how that discrimination might be prevented and remedied.538 The
CARES Act, for example, does not give an indication of what anti-discrimination laws might
apply to PPP. It is important to remember, though, that other laws make it illegal for the
government or lenders to discriminate when administering these programs.53 The Equal Credit
Protection Act (ECOA), for example, prohibits discrimination in credit transactions.54°

538 One exception that concerns SBA programs is Congressional Research Service, Applicability of
Federal Civil rights Laws to Recipients of CARES Act Loans, Legal Sidebar no. 10458 (May 1, 2020),
at: https://crsreports.congress.gov/product/pdf/LSB/L.SB10459.

539 For a summary of some of these laws, see Federal Trade Commission, Protections Against
Discrimination and Other Prohibited Practices, at: https://www.ftc.gov/site-information/no-fear-
act/protections-against-discrimination.

540 See 15 U.S.C. §§ 1691 to 1691f. For a thorough review see the National Consumer Law Center, Credit
Discrimination (7th ed. 2018).



https://crsreports.congress.gov/product/pdf/LSB/LSB10459
https://www.ftc.gov/site-information/no-fear-act/protections-against-discrimination
https://www.ftc.gov/site-information/no-fear-act/protections-against-discrimination
https://www.law.cornell.edu/uscode/text/15/1691
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