Chapter 4

Siting a Wind Project

Agricultural land is ideal for siting wind turbines because the farmer can
continue to use most of the land for crops or grazing with no obstruction of the
wind. And because only a small amount of land is required for each turbine, a
wind project will generally cause little interference with the farming operation.

Chapter 3 of this guide sets out a detailed discussion of leases and easements
related to wind projects on farmland and what farmers should be sure to
consider in those property agreements. This chapter discusses a related step in
the development process: choosing the best location for the wind project and
addressing any regulatory issues involved in developing there.

This chapter is divided into four parts. First, practical siting issues are
summarized, ranging from ways to ensure access to the electric grid to a
consideration of the impact of any development on participation in relevant
federal farm programs. The second part covers state and local land use
permitting processes. The third part details specific environmental review and
permitting issues, and the final part highlights some other site-specific
regulations that may affect land with particular sensitivities, such as proximity to
military radar installations or special historical places.

I. Practical Siting Considerations

There are many factors that go into the siting decision for a wind project.

A. Measuring the Wind Resource

For a wind project to be economically feasible, there must be a good wind
resource on the land. More specifically, there must be a good wind resource at
the precise location of the wind turbines, because the wind resource can vary
significantly on different parts of the land depending on the terrain and the
presence of other structures.
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Wind speed is the most important factor in determining available power.
Generally, a commercial-scale turbine requires average wind speeds of 14 to 16
mph at a height of 50 meters,' and small-scale turbines require average wind
speeds of at least 10 mph.” To begin assessing the land for available wind speed,
a farmer should collect some general wind speed data about the area. The Wind
Energy Resource Atlas of the United States has mapped wind speed ratings for
each state.” Wind speed data should also be available from any local airport or
weather station. Airport or weather station data will indicate if the land is likely
to have a promising wind resource, but it will not be useful for estimating actual
power output from a specific site. Airport or weather station data is usually
collected at 33 feet off of the ground, often near a building, while a typical wind
turbine is unobstructed and stands at around 80 feet off of the ground, where
wind speeds are higher.”

If a preliminary investigation into wind speeds is favorable, the farmer’s next
step is to collect wind data at the specific site(s) being considered. An anemometer
is an instrument that collects data about wind speeds. One should be obtained

' For more detailed information about wind speed measurements, see National
Renewable Energy Laboratory, Dynamic Maps, GIS Data, & Analysis Tools: Wind Maps,
http://www.nrel.gov/gis/wind.html (last visited June 22, 2007).

‘us. Department of Energy, Small Wind Electric Systems: A U.S. Consumer’s Guide 15,
available at
http://www.eere.energy.gov/windandhydro/windpoweringamerica/pdfs/small win
d/small wind guide.pdf (last visited June 15, 2007).

* See National Renewable Energy Laboratory, Wind Energy Resource Atlas of the United
States, available at http://rredc.nrel.gov/wind/pubs/atlas/ (last visited June 21, 2007).
More detailed maps for many individual states are available at
http://www.eere.energy.gov/windandhydro/windpoweringamerica/wind maps.asp
(last visited June 22, 2007). Some states also have information about wind data on
their state Web sites, or a university Web site. For example, lowa State University’s
Wind Turbine Output Calculator provides estimated wind speed data and expected
generated power for over 2,000 sites across Iowa. This resource is available at
http://www.energy.iastate.edu/renewable/wind/as-index.html (last visited June 21,
2007).

‘us. Department of Energy, Small Wind Electric Systems: A Colorado Consumer’s Guide
11 (May 2004), available at
http://www.eere.energy.gov/windandhydro/windpoweringamerica/pdfs/small win
d/small wind co.pdf (last visited June 16, 2007).
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and placed on a tower at the intended location and intended height of the
turbine. It is recommended that an anemometer be left in place to collect
measurements for at least one year to determine average hourly wind speed and
direction data throughout the seasons.” There are several ways for a farmer to
obtain an anemometer. One option is to purchase and install the anemometer
directly. Other farmers may take advantage of state or university anemometer
loan programs for landowners who want to assess their wind potential.’ Farmers
should be aware that many of these programs own only a few anemometers, and
demand may be high in areas with a promising wind resource. Finally, a
developer who wishes to obtain the wind rights to a landowner’s property is
likely to provide an anemometer to monitor the wind as part of the project’s
preliminary stages through what is commonly called a meteorological tower (or
“MET tower”) agreement.’

Other factors, including air turbulence, also affect the quality of the wind
resource and the energy that can be generated. Turbulence can be reduced by
siting the turbine away from any obstructions. Generally, the turbine should be
upwind of buildings and trees, and at least 30 feet above anything within 300
feet.’ It is important to consider whether surrounding trees have reached their
full height, or if new buildings are being planned in the area. Typically, a large

® Montana Department of Environmental Quality, A Landowner’s (Informal) Guide to
Negotiating for a Wind Farm 11 (Aug. 15, 2003), available at
http://deq.mt.gov/Energy/Renewable/LandownersGuiToWind.pdf (last visited
June 16, 2007).

® For example, both Oregon (http://me.oregonstate.edu/alp/) and Colorado
(http://www.state.co.us/oemc/programs/renewable/anemometer.htm) have
anemometer loan programs (both sites last visited June 19, 2007).

’ Montana Department of Environmental Quality, A Landowner’s (Informal) Guide to
Negotiating for a Wind Farm 1 (Aug. 15, 2003), available at
http://deq.mt.gov/Energy/Renewable/LandownersGuiToWind.pdf (last visited

June 16, 2007). See Chapter 3 (Negotiating Wind and Land Agreements) of this guide
for more discussion of meteorological tower agreements.

® U.S. Department of Energy, Small Wind Electric Systems: A Colorado Consumer’s Guide
14-15 (May 2004), available at
http://www.eere.energy.gov/windandhydro/windpoweringamerica/pdfs/small win
d/small wind co.pdf (last visited June 16, 2007).
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open flat area or a ridge or hilltop with access to the wind from all directions will
have the least turbulence as well as the highest wind speed.’

B. Access to the Electric Grid

For any farmer who is building a wind project in order to sell energy back to the
electric grid, proximity to a distribution or transmission line capable of carrying
the additional electricity is critical. The project must be physically interconnected
to those lines in order to transmit power, and the cost of building an additional
line or upgrading existing lines will affect the economic feasibility of the
project.”’ The wind developer must generally pay for many, if not all, of the
upgrades needed to complete the interconnection. Therefore, it is important to
site the project as close as possible to the point of interconnection with the grid in
order to minimize these costs.

C. Impact on Neighbors

Farmers should also consider whether the proposed wind project would be an
appropriate addition to the project’s surroundings. It is important to consider the
proximity to neighbors, and how those neighbors use their land. Depending on
the size and number of turbines, neighbors to a wind project may experience the
sound of the turbines, the shadow cast by the turning blades, and interference
with television reception. Neighbors may also be concerned about the look of the
landscape, and effects on wildlife, property values, and safety." Moreover, a
landowner who develops a wind project might also prevent neighbors from
being able to develop wind projects on their own land."”

® Montana Department of Environmental Quality, A Landowner’s (Informal) Guide to
Negotiating for a Wind Farm 8 (Aug. 15, 2003), available at
http://deq.mt.gov/Energy/Renewable/LandownersGuiToWind.pdf (last visited
June 16, 2007).

" Towa Department of Natural Resources, lowa Wind Energy Checklist 6 (2003),
available at http://www.iowadnr.com/energy/renewable/files/windchecklist.pdf. See
Chapter 11 of this guide for a much more detailed discussion of interconnection and
transmission requirements.

" These and other potential liability issues are discussed in Chapter 5 of this guide.

"> A wind turbine has a wake of still air behind it which is typically cone-shaped,
with the distance from the turbine to the tip of the cone of still air being about 10
times the diameter of the rotor of the wind turbine. Other wind turbines placed in
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Because of the possible impacts on others in the area, farmers who are
considering a wind project should communicate with neighbors and local
community members about the possibility of the development early in the
process. This early communication may reduce resistance to the project down the
road.”

A related matter is ensuring that a wind project’s neighbors do not block access
to the wind in the future. Ideally this can be achieved through open
communication and private arrangements with neighboring landowners, as
discussed in Chapter 3 (Negotiating Wind and Land Agreements)." For more
difficult situations, some states have developed regulatory means for keeping
neighbors from blocking the wind to a wind turbine. For example, a Wisconsin
law allows the owner of a wind energy project to apply for a permit from the
local government that restricts neighboring landowners from creating an
impermissible interference with the wind project.”” If a county or city grants such
a permit and gives proper notice to neighboring landowners, the wind project
owner could sue for damages for any income loss resulting from prohibited
interference.'® This kind of legal protection is not available in all states, but could
be of use where available.

D. Bird, Wildlife, and Other Environmental Impacts

Birds occasionally collide with wind turbines, as they do with any other tall
structures, such as buildings and transmission towers."” However, many people

this area will not receive adequate wind flow. See The Minnesota Project, Companion
Document to the Minnesota Model Wind Energy Conversion Ordinance—2005, at 14
(2005), available at http://www.cleanenergyresourceteams.org/publications.html (click
“Companion Document” under “Other Publications”) (last visited June 17, 2007).

" Chris Deisinger, Lessons from Wind Farm Siting in Kewaunee County, Presentation at
Windustry Community Wind Conference (June 24, 2004).

"* The primary mechanism through which unobstructed wind is guaranteed into the
future is a wind easement, a property agreement discussed in more detail in Chapter 3
of this guide.

" Wis. Stat. § 66.0403 (2006); see also, State of Wisconsin ex. rel. Numrich v. City of
Mequon Bd. of Zoning Appeals, 626 N.W.2d 366, 371 (Wis. Ct. App. 2001).

'® Wis. Stat. § 66.0403(7) (2006).

" American Wind Energy Association, Wind Power Myths vs. Facts,
http://www.awea.org/pubs/factsheets/050629 Myths vs Facts Fact Sheet.pdf; see
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have a perception that wind energy projects present a major hazard to bird
populations. This is due at least in part to serious bird losses at some early
commercial-scale wind projects in California.' Since those early California
projects were built, improvements in turbine design and siting recommendations
have dramatically reduced bird mortality rates associated with wind projects.
Today’s turbine blades move at a slower rate than previous designs, and the
current tubular-tower structure provides far fewer perching opportunities for
birds than the previous lattice-tower models."

Proper siting is the best way to reduce the potential for bird collisions; migratory
paths and areas that are heavily used by endangered species are probably
unsuitable for wind development. Whether or not the applicable permitting
process requires a bird impact study, it is a good idea to investigate bird use on
the property. The U.S. Fish and Wildlife Service suggests avoiding high bird
concentration areas, such as wetlands and bird refuges, and avoiding known
daily flyways, such as between roosting and feeding areas.”” Observing bird use
of the land should be done for at least one year to measure patterns across all
seasons.

Wind projects also impact other wildlife. For example, the U.S. Fish and Wildlife
Service recommends that turbines not be placed near bat populations or in bat
migration corridors.”' It is also important, before proceeding with the project, to

also American Wind Energy Association, Wind and Wildlife: Learning from the Past,
Changing for the Future,

http://www.awea.org/pubs/factsheets/050622 Wildlife Lessons Fact Sheet.pdf (both
sites last visited June 16, 2007).

®uUs. Department of the Interior, Fish and Wildlife Service, Service Interim Guidance
on Avoiding and Minimizing Wildlife Impacts from Wind Turbines 49 (2003), available at
http://www.fws.gov/habitatconservation/wind.pdf (last visited June 16, 2007).

®Us. Department of the Interior, Fish and Wildlife Service, Service Interim Guidance
on Avoiding and Minimizing Wildlife Impacts from Wind Turbines 49 (2003), available at
http://www.fws.gov/habitatconservation/wind.pdf (last visited June 16, 2007).

?yus. Department of the Interior, Fish and Wildlife Service, Service Interim Guidance
on Avoiding and Minimizing Wildlife Impacts from Wind Turbines 3 (2003), available at
http://www.fws.gov/habitatconservation/wind.pdf (last visited June 16, 2007).

'us. Department of the Interior, Fish and Wildlife Service, Service Interim Guidance
on Avoiding and Minimizing Wildlife Impacts from Wind Turbines 3 (2003), available at
http://www.fws.gov/habitatconservation/wind.pdf (last visited June 16, 2007).




Chapter 4 - Siting a Wind Project 4-7

assess whether the wind project will disturb any species protected by the federal
Endangered Species Act.” For a preliminary answer, the local U.S. Fish and
Wildlife office can provide a list of endangered species likely to be in the area.”

The human elements of the environment are also important considerations when
siting a wind project. It is possible that construction of a wind project will
uncover fossil or cultural resources, such as those of Native American tribes. As
discussed in more detail later in this chapter, if a wind project is receiving federal
or state government support or permits, an evaluation of the historical or cultural
resources present on the land could be required.

E. Prior Commitments

It will of course be necessary to consider any prior commitments that the
landowner may have already made with respect to the desired site. For
agricultural land, this might involve a tenant who farms the land under a long-
term lease or a company which contracts with the farmer for production on
certain acreage. Such prior commitments will not necessarily prevent a project
from going forward, but they must be taken into account.

In addition, prior private agreements may restrict a farmer’s right to build wind
turbines in a particular place. Examples of prior agreements that could affect
future wind development include negative easements and restrictive covenants
on the proposed project site, which could, for example, guarantee a neighbor the
right to unobstructed access to light or a particular scenic view.* These types of
agreements are discussed in more detail in Chapter 3 (Negotiating Wind and
Land Agreements) of this guide.

Farmers should consider in the siting context whether any such agreement
already exists, and whether that agreement would restrict the farmer’s right to
install a new wind project. If the land is restricted by one of these agreements,
farmers and their lawyers must review the specific terms of the agreement to

16 U.S.C. §§ 1531 et seq. (2006).

Zus. Department of the Interior, Fish and Wildlife Service, Service Interim Guidance
on Avoiding and Minimizing Wildlife Impacts from Wind Turbines 49 (2003), available at
http://www.fws.gov/habitatconservation/wind.pdf (last visited June 16, 2007). To
find a local Fish and Wildlife Service representative, visit
http://www.fws.gov/endangered/contacts.html#R3/ (last visited June 20, 2007).

** See, e.g., Prah v. Meretti, 321 N.W.2d 182, 188 (Wis. 1982).
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find out the exact areas and structures that are prohibited. It may be possible that
a new project is compatible with the existing agreement or that changes could be
negotiated.

F. Impact on Farm Program Eligibility

Finally, farmers should take care to consider the impact of any wind project on
current or future eligibility for various farm programs.

1. Conservation Reserve Program (CRP)

Highly erodible and environmentally sensitive farmland may be enrolled in
the federal Conservation Reserve Program (CRP), taking it out of production
for the purposes of environmental conservation.” Originally, farmers were
not allowed to use land enrolled in CRP for any commercial purpose. But
the 2002 Farm Bill changed the program to allow farmers to place wind
turbines and wind-monitoring devices on CRP land.” Wind projects
affecting up to 5 acres per CRP contract may be approved by the Farm
Service Agency (FSA) county committee; requests affecting over 5 acres
must be approved by FSA’s national office.”

Before approving the placement of wind turbines on CRP land, FSA officials
must consider the environmental impacts of the project.” The review and
approval process is done on a case-by-case basis.

16 U.S.C. §§ 3831 et seq. (2006); 7 C.F.R. pt. 1410 (2007).
16 U.S.C. § 3832(a)(7)(B) (2006); 7 C.F.R. § 1410.63(c)(3) (2007).

?” FSA Handbook 2-CRP, page 12-25, 1 282 (Nov. 8, 2005), available at
http://www.fsa.usda.gov/Internet/FSA File/2-crp.pdf (last visited June 14, 2007)
(“The 5.0-acre per contract threshold is a cumulative figure that is calculated by
totaling the square footage of land area devoted to the footprint of the wind-
generating device and any firebreak installed around the footprint. Access roads,
transformers, and other ancillary equipment will not be considered in calculating the

5.0-acre per contract threshold.”).

*® See FSA Handbook 2-CRP, pages 10-23 to 10-25, q 242.F, page 12-25, ] 282 (Nov. 8,
2005), available at http://www .fsa.usda.gov/Internet/FSA File/2-crp.pdf (last visited
June 14, 2007). Guidance as to the environmental review process is found in FSA
Handbook 1-EQ, available at http://www.fsa.usda.gov/Internet/FSA File/1-eq.pdf
(last visited June 14, 2007).
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If a wind project will involve transfer of land enrolled in CRP from a farmer
to a wind developer, the parties should understand that the wind developer
must become a participant in the CRP contract with respect to the
transferred land within 60 days, or the farmer will risk having to refund CRP
payments already received, with interest.”” Although FSA has some
discretion in the amount of the refund that will be demanded, farmers
should assume that the entire amount will be at risk.”’ The farmer’s CRP
contract will remain in effect for acreage not transferred to the wind
developer.”

2. Conservation Security Program (CSP)

The Conservation Security Program (CSP) is a voluntary federal program
that provides financial and technical assistance to farmers to promote
conservation and improvement of soil, water, air, energy, and plant and
animal life, and other conservation purposes.’ Farmers who enroll land in
CSP enter into a contract that restricts the farmer’s use of the land in
exchange for payments from the U.S. Department of Agriculture (USDA).

USDA is required to permit farmers to implement certain economic uses of
land enrolled in CSP as long as the economic use maintains the agricultural
nature of the land and is consistent with the natural resource and
conservation objectives of CSP, including energy conservation.” Wind
projects are very likely to be considered an acceptable use of land enrolled in
CSP, given that enrolled land is eligible for enhancement payments for
energy management activities on the land, including production of
renewable energy on the farm.™

238 U.S.C. § 3832(a)(6) (2006); 7 C.F.R. §§ 1410.32(h), 1410.51 (2007).
%038 U.S.C. § 3832(a)(6)(B) (2006); 7 C.F.R. § 1410.32(h) (2007).

' FSA Handbook 2-CRP, page 14-9, ] 336.B, pages 14-20 to 14-23, I 343 (Nov. §,
2005), available at http://www.fsa.usda.gov/Internet/FSA File/2-crp.pdf (last visited
June 14, 2007).

*16 U.S.C. §§ 3838 et seq. (2006); 7 C.E.R. pt. 1469 (2007).
*16 U.S.C. § 3838a(b)(4) (2006).

*7CER. § 1469.23(d)(2) (2007); see also Natural Resources Conservation Service,
CSP Energy Job Sheet 1 (Oct. 2005), available at
http://www.nrcs.usda.gov/programs/csp/pdf files/EnergyEnhancement]JobSheets/En
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A farmer who transfers an interest in land enrolled in CSP must notify
USDA of the transfer within 60 days or risk losing the benefits of the
contract.” For example, USDA must be notified if a farmer sells or rents CSP
land to a developer for the purposes of installing a wind turbine. The farmer
and developer would have to determine between them which party would
receive any future CSP payments.

3. Environmental Quality Incentives Program (EQIP)

The Environmental Quality Incentives Program (EQIP) provides technical
and financial assistance to farmers in order to promote agricultural

. . . . 36
production and environmental quality as compatible goals.” Farmers who
enroll land in EQIP enter into a contract that restricts the farmer’s use of the
land in exchange for payments from USDA.

A farmer who installs wind turbines on EQIP land should first determine if
USDA will consider the turbines consistent with the EQIP contract. If the
farmer uses the land in a way that tends to defeat the purposes of the
program, USDA may terminate the contract and require the farmer to repay
amounts that have been received under the program.” As an alternative to
terminating the EQIP contract, USDA may require the farmer to repay some
of the past payments and change the calculation of payments that will be
paid to the farmer under the contract in the future.” The farmer can also
seek a modification of the EQIP contract before installing the turbines to
allow the wind project, but the Natural Resources Conservation Service
(NRCS) must agree to the modification.”

ergy Enhancement Activities General Information.pdf; Natural Resources
Conservation Service, CSP Worksheet E-06 (Oct. 2005), available at
http://www.nrcs.usda.gov/programs/csp/pdf files/EnergyEnhancement]obSheets/Re
newable Energy Generation E-06.pdf (referring to “payments to qualified
agricultural producers for the first 100 kilowatt hours and each subsequent kilowatt
hour equivalent of electricity they generate”) (both sites last visited June 14, 2007).

**16 U.S.C. § 3838c(e) (2006).
* 16 U.S.C. § 3839aa (2006); 7 C.E.R. pt. 1466 (2007).

*16 U.S.C. § 3839aa-4(3)(A) (2006).
**16 U.S.C. § 3839aa-4(3)(B) (2006).
**7 CF.R. § 1466.25(a) (2007).
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If a farmer sells land subject to an EQIP contract to a wind developer, NRCS
must determine whether the developer is eligible for payments under the
contract.” If NRCS determines that the developer is not eligible, or if the
developer refuses to assume responsibility for the EQIP contract, then the
developer may not receive payments under the contract, and the farmer may
be required to refund all or a portion of the financial assistance received.” A
farmer with an EQIP contract should carefully consider whether a wind
energy project will result in a transfer of land to an ineligible owner, which
would risk penalties under the contract.

4. Wildlife Habitat Incentive Program (WHIP)

The Wildlife Habitat Incentives Program42 (WHIP) is another voluntary
federal program, one which provides technical and financial assistance to
“develop habitat for upland wildlife, wetland wildlife, threatened and
endangered species, fish and other types of wildlife.”* Farmers participating
in WHIP agree not to take any action on land under the farmers’ control that
would defeat the purposes of the program.* To the extent that a wind
energy project would defeat the purposes of developing habitat for upland
wildlife, wetland wildlife, threatened and endangered species, fish or other
types of wildlife, pursuing the wind project would likely be considered a
violation of a WHIP agreement.

Farmers participating in WHIP should contact NRCS to determine if a
proposed wind project is compatible with the program. A farmer with a
WHIP contract may also ask NRCS to approve a modification specifically
allowing the wind energy project.”

“©7 C.E.R. § 1466.25(b) (2007).

7 C.E.R. § 1466.25(c) (2007).

*?16 U.S.C. § 3839bb-1 (2006); 7 C.F.R. pt. 636 (2007).
“ 7 CF.R. §636.1(a) (2007).

* Natural Resources Conservation Service, Conservation Program Agreement: Wildlife
Habitat Incentive Program Appendix Part 4(A)(6), Form CCC-1200-WHIP (Oct. 2005),
available at

http://www.nrcs.usda.gov/programs/whip/WHIP signup/WHIP CCCAgreement&
Appendix 10 24 05.pdf (last visited June 14, 2007).

® 7 CF.R. §636.9(a), (c) (2007).
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5. Farmland Protection Program (FPP)

The Farmland Protection Program (FPP),46 also known as the Farm and
Ranch Lands Protection Program (FRPP), provides funds to private entities
to purchase conservation easements on farm and ranch lands to prevent
conversion to non-agricultural uses.” The easement restricts land uses to
those in accordance with FPP goals and objectives.* FPP easements
generally include a restriction against land uses that are inconsistent with
the program, but may more specifically prohibit certain kinds of
development, such as a wind project.”

A wind energy project may, depending on its characteristics, either be
consistent or inconsistent with preventing conversion of agricultural land to
non-agricultural uses. If it appears that a proposed wind project is
prohibited, the farmer may wish to request a modification of the easement,
which must approved by USDA.™

If a farmer violates an FPP easement, perhaps by constructing turbines that
are inconsistent with the program, either the easement holder or USDA may
take action against the farmer to enforce the easement.”

6. Grassland Reserve Program (GRP)

The Grassland Reserve Program (GRP) assists landowners in restoring and
conserving eligible grasslands through conservation easements and rental

%16 U.S.C. § 3838h-j (2006); 7 C.E.R. pt. 1491 (2007).
7 C.F.R. § 1491.4(a) (2007).
*®7 C.F.R. § 1491.22(a)-(b) (2007).

* Natural Resources Conservation Service, Conservation Programs Manual Title 440,
Pt. 519.65(G), available at

http://policy.nrcs.usda.gov/scripts/lpsiis.dll/M/M 440 519 g.htm (last visited

June 14, 2007) (stating that the prohibited uses section of the easement “usually
begins with a general statement that any activities inconsistent with the purpose of

the easement are prohibited, followed by more comprehensive provisions setting
forth specific prohibitions.”).

7 C.F.R. § 1491.23(b) (2007).
*'7 C.F.R. § 1491.30 (2007).
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agreements.” A GRP easement or rental agreement prohibits, among other
things, conduct that disturbs the surface of the covered land.” Because a
wind energy project will disturb the surface of the land, at least in some
places, it may constitute a violation of a GRP easement or rental agreement.

A GRP easement or rental agreement may be modified with the mutual
agreement of the farmer and USDA.** USDA may approve a modification if
the modification would facilitate the practical administration and
management of the enrolled area without adversely affecting the grassland
functions and values of the land or, for easements, adversely affecting other
terms of the easement.” Farmers interested in developing a wind project on
land covered by a GRP easement or rental agreement should carefully
review program requirements and discuss the proposal with USDA to
determine whether it would be permitted.

7. Wetlands Reserve Program (WRP)

The Wetlands Reserve Program (WRP) assists farmers to restore and protect
wetlands through conservation easements.” The easement prohibits
activities that alter, degrade, or diminish the functional value of the land
unless specifically permitted under the easement.”” Land under the WRP
may be used for compatible economic uses, as long as the conservation plan
specifically permits it, and the use is “consistent with the long-term
protection and enhancement of the wetland resources for which the
easement was established.””® However, NRCS will only authorize
compatible economic uses for a specific period of time, which is not ideal for
a wind project which would likely need to be operational for longer than the
time period authorized by NRCS.” Moreover, NRCS retains the right to

*216 U.S.C. § 3838n-q (2006); 7 C.F.R. pt. 1415 (2007).

16 U.S.C. § 38380(b)(2)(B) (2006).

**7 C.F.R. § 1415.12(a) (2007).

**7 C.F.R. § 1415.12(d), (f) (2007).

**16 U.S.C. §§ 3837 et seq. (2006); 7 C.E.R. pt. 1467 (2007).
*16 U.S.C. § 3837a(b)(2)(A), (C), (D) (2006).

**16 U.S.C. § 3837a(d) (2006); 7 C.E.R § 1467.10(b)(2) (2007).

*® Natural Resources Conservation Service, Conservation Programs Manual Title 440,
Pt. 514.21(a), available at
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modify or cancel authorization for a compatible economic use if NRCS
determines that the use conflicts with the protection and enhancement goals
of the program.*

II. Land Use Permitting

If a wind project site still looks promising after investigating the factors
discussed above, the wind project developer must begin the process to secure
any necessary permits from governmental authorities. Depending on the size
and location of the project, the land use permitting process can take anywhere
from a few months to more than a year.”"

In general, land use permitting happens on a local level through zoning,
building, and electrical codes. However, some states have state-level processes
for permitting wind projects larger than a specified size. In such cases, these
state-level processes will usually supersede the local permitting process.

A wide range of issues is likely to be addressed in the wind project permitting
process, and requirements vary greatly from one county or state to another.
Generally, getting the permits may require compliance with conditions relating
to setback requirements —ensuring a specified distance from neighboring
property lines, residences, roads, and other sensitive areas; turbine tower height;
color, finish, and lighting on turbines; and permissible levels of noise. The
permitting process may also require the project owner to make certain
guarantees that the turbines will be removed when they are no longer in
operation (called decommissioning), that other state and federal laws will be
complied with, and that roads and other local infrastructure will not be damaged
in the construction process. Certain electrical safety certifications and standards
will also likely need to be satisfied.

http://policy.nrcs.usda.gov/scripts/lpsiis.dll/M/M 440 514 D.htm (last visited
June 14, 2007).

*® Natural Resources Conservation Service, Conservation Programs Manual Title 440,
Pt. 514.21(a), available at

http://policy.nrcs.usda.gov/scripts/lpsiis.dll/M/M 440 514 D.htm (last visited
June 14, 2007).

*" National Wind Coordinating Committee, Permitting of Wind Energy Facilities: A
Handbook 10 (Aug. 2002), available at
http://www.nationalwind.org/publications/siting/permitting2002.pdf (last visited
June 19, 2007).




Chapter 4 - Siting a Wind Project 4-15

To determine exactly what will be required for any given project, the farmer
should identify the proper government authorities and permitting processes
based on the size and location of the project. All relevant permitting agencies and
authorities should be contacted early in the planning process to identify the
requirements and timelines of the permitting process. Early communication also
allows the developer to establish a good working relationship with permitting
authorities and interested community members.**

A. Local Land Use Permitting of Wind Projects

As stated earlier, it will generally be a local land use permitting process that
regulates siting and operation of a wind project. For example, Iowa, like most
states, has no state laws regulating the land use permitting process for wind
turbines; therefore, the land use permitting of all wind facilities in Iowa occurs at
the local level. Those states that do have state-level permitting processes typically
use it only for projects above a certain size, such as Minnesota’s state-level
process for permitting most wind projects of 5 MW or greater. In that case, wind
projects below the size threshold for the state process will likely be governed by
a local permitting process.*

1. Overview of Local Land Use Permitting Concepts

At the local level, land use planning decisions are made by city and county
authorities. Because wind projects on agricultural land will typically be
outside city limits, it is the county authorities (that is, the county board of
supervisors, county commissioners, planning board, or zoning board) who
will most likely make the land use permitting decisions.

Local land use regulation generally classifies each parcel of land into a
particular zone. Within each zone category, there will be a range of
permissible activities. That is, for any given zoning designation, there will be
some uses for the land that are always permissible, some that are usually

** National Wind Coordinating Committee, Permitting of Wind Energy Facilities: A
Handbook 14 (Aug. 2002), available at
http://www.nationalwind.org/publications/siting/permitting2002.pdf (last visited
June 19, 2007).

® Timothy L. McMahan, “Siting and Permitting Wind Projects,” 3-1 from The Law of
Wind (Stoel Rives, LLP, 3d ed. 2006), available at
http://www.stoel.com/webfiles/LawOfWind WEB 02 07.pdf (last visited June 5,
2007).
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permissible, some that are permissible but only with conditions, and some
that are hardly ever permissible.

Farmers wishing to build wind projects will likely use land zoned for
agricultural uses. Land uses that are expressly permissible in an agricultural
zone typically include agriculture, horticulture, stock raising, dairy farming,
single-family residences, and home occupations.” It is highly unlikely that
wind turbines would be specifically listed as a primary land use in an
agricultural zone.

At the next level of the land use permitting spectrum are accessory uses.
Accessory land uses are uses that support the primary use of the land and
are therefore permissible without special approval by the county zoning
authorities. For example, to be a permitted accessory use in one Iowa county,
a wind system must be “necessarily and customarily associated with” and
“appropriate, incidental, and subordinate” to primary uses in the
agricultural district.”” A single small wind turbine that is used to provide
electricity directly to a farm operation might fit under a general definition of
accessory use or be specifically listed as an allowed accessory use,
depending on the local zoning law.”

Local zoning laws typically also allow for approval of another category of
land use called a conditionally permitted use (also called an exception, special

o See, e.g., Becker County, Minn., Zoning Ordinance § 6, subd. 1 (2006), available at
http://www.co.becker.mn.us/2005%20ordinance/PDFs/SECTION %206 %20Land %20
Use%20District%20Requirements%202005.pdf (last visited June 20, 2007); Marshall
County, Ia., Zoning Ordinance art. VI (2006), available at
http://www.co.marshall.ia.us/departments/zoning/zoningordinance/article1/ (last
visited June 20, 2007); Mequon, Wis., Zoning Code § 58-264(b), (c) (2006), available at
http://www.municode.com/Resources/gateway.asp?pid=13876&sid=49 (last visited
June 20, 2007); Steele County, Minn., Zoning Ordinance § 7 (2006), available at
http://www.co.steele.mn.us/PLANZONE/zonord5 7.html#sec? (last visited June 20,
2007).

® Buena Vista County, Ia., Zoning Ordinance § 6.1.9.101(2) (2003), available at
http://www.co.buena-vista.ia.us/auditor/2003 Code of Ordiances 2000.pdf (last
visited June 20, 2007).

*® Katherine Daniels, The Role of Government Agencies in the Approval Process 6 (NYS
Energy Research & Dev. Auth. Oct. 2005), available at
http://www.powernaturally.org/Programs/Wind/toolkit/16 rolegovernmentagencies.
pdf (last visited June 16, 2007).
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exception, or special use). A conditionally permitted land use is a use that
typically would not disrupt the primary use of the land, but because it is not
related to a primary land use (like an accessory use would be) the permitting
authorities need to ensure compatibility with the primary land use in the
zone.” The authorities do this by requiring that the land use be examined
and specifically approved, and they may set conditions on how the
conditionally permitted use is performed, such as requiring setbacks from
boundary lines and public roads. In Minnesota, a conditional use permit
must be granted if the project meets certain specifications in the county
zoning law.* In other states, the county zoning authorities may have a great
amount of discretion in deciding whether to approve a conditional use,
taking into account the overall health, welfare, safety, and general conditions
in the affected area.”

Obtaining a conditional use permit can cost as little as a few hundred dollars
and a few months for a small project, but larger and more complex projects
can cost much more and take a year or longer. Typical requirements in
conditional use permits that apply to wind systems are discussed in more
detail in the next section of this chapter.

If the applicable land use law does not permit development of a wind project
as a permitted, accessory, or conditional use in the zone selected for the site,
the landowner must seek a variance from the land use authorities. A variance
authorizes a land use that is normally not allowed in the zone. A variance
may be granted in individual cases where the land use law would create a
unique hardship to the landowner.” It is generally harder to get a variance
than it is to get a conditional use permit.”

® Matthew Bender, 3-20 Zoning Law & Practice § 20-12 (2006 ed.).
* Dunnell Minn. Digest, Municipal Corporations § 7.16 (b) (4th ed. 2006).

* See Matthew Bender, 3-20 Zoning Law & Practice § 20-12 (2006 ed.); State of
Wisconsin ex. rel. Numrich v. City of Mequon Bd. of Zoning Appeals, 626 N.W.2d 366,
368-69 (Wis. Ct. App. 2001) (conditional use permits for wind projects in residential
zone denied by city authorities on grounds of health, safety, and disharmony with
surrounding neighborhood characteristics).

"® Matthew Bender, 3-20 Zoning Law & Practice § 20-12 (2006 ed.).
" Dunnell Minn. Digest, Municipal Corporations § 7.16(b) (4th ed. 2006).
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Common Land Use Planning Terms

Permitted Use: A land use allowed in the zone that does not require
government approval. A primary land use for the zone.

Accessory Use: A land use that supports the primary land use and does not
require special government approval.

Conditionally Permitted Use (also Conditional Use, Exception, Special Use, or
Special Exception): A land use that is generally appropriate in the zone, but
requires approval by government authorities who may set conditions to
ensure compatibility with the primary land use in the zone.

Variance: If approved, allows for a land use that is not normally allowed in
the zone.

2. The Permitting Process

The first step in getting land use approval for a wind project is to determine
whether wind turbines are a permitted use, accessory use, or conditionally
permitted use in the zone where the project will be located. Typically, no
special approval is necessary if wind turbines are a permitted use or
accessory use in the zone. However, as noted earlier, it is not likely a wind
project would be an expressly permitted or accessory use in an agricultural
zone unless it is a small-scale turbine for on-farm use.

If wind turbines are a conditionally permitted use in the zone, the
landowner must apply for a conditional use permit for the project (or
exception, depending on the specific term used in the county). If wind
turbines are not a conditionally permitted use in the zone, the landowner
must apply for a zoning variance. Wind developers and their attorneys
should investigate the local permitting process, rules, and timelines early in
the development process.”

After an application for a conditional use permit or variance is submitted,
county planning department staff typically will review the application and
make a recommendation to the county authority regarding approval or
disapproval, and any conditions that should be imposed. A hearing to allow
public participation and feedback on the project is also typically part of the

"? Towa Department of Natural Resources, lowa Wind Energy Checklist 6 (2003),
available at http://www.iowadnr.com/energy/renewable/files/windchecklist.pdf.
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permitting process—placing further emphasis on the need for maintaining
good working relationships with interested community members.

3. Obtaining a Conditional Use Permit—The Most Likely Land
Use Permitting Requirement

This section discusses local conditional use permitting in more detail
because it is the most likely way that wind turbines will be addressed in
local land use laws, and the process can be quite complicated.

The conditional use permitting process for a wind project will vary
depending on whether the local land use law specifically addresses wind
development. Both scenarios—where a local land use law does address wind
turbines and where the local law does not—will be discussed here.

a.  Conditional use permitting laws that address wind projects

Some counties have enacted specific land use regulations for wind
power development. Such laws can considerably simplify the siting and
permitting process, since the requirements for a wind project should be
relatively clear. However, this is not to say that the requirements for
obtaining a conditional use permit for a wind project will not be
extensive, as the examples here demonstrate. Wind-specific laws range
from permissive and encouraging of wind projects to quite restrictive.

One example of a wind-specific land use law is from Murray County,
Minnesota, which has a wind power development law that applies to all
wind energy projects under 5 MW in the county.” Murray County’s law
requires all wind projects in an agricultural district to apply for a
conditional use permit.”* The law sets out standards that the wind
project must satisfy to receive the permit, including setbacks, safety and
design specifications, and compliance with other local, state, and federal

73 Murray County, Minn., Zoning Ordinance § 7, subd. 3(14), § 12 (2007), available at
http://www.murray-countymn.com/php/pdfs/mczoning05-08-07.pdf (last visited
June 20, 2007). Permitting of wind facilities with capacity of 5 MW or more is
governed by Minnesota’s state-level siting process. Minn. Stat. §§ 216F.01 to 216F.07
(2006).

" Murray County, Minn., Zoning Ordinance § 12, subd. 2 (2007), available at
http://www.murray-countymn.com/php/pdfs/mczoning05-08-07.pdf (last visited
June 20, 2007).
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laws. For example, turbines must be located at least 750 feet from
residences and 300 feet from the property line and public roads; tubular
towers are required (as opposed to lattice structures); and the towers
must have a uniform, unobtrusive color and minimal lighting other than
security lighting or that required by the Federal Aviation
Administration.”

While Murray County, Minnesota, regulates all wind facilities under

5 MW, Union County, Oregon, has enacted a land use law requiring a
conditional use permit for all commercial wind power facilities, defined
as facilities with a combined generating capacity of over 3 MW.”
Obtaining a conditional use permit under the Union County ordinance
involves an application and public hearing.” The application must
include a description of the property and project, along with other
information, including a transportation plan for construction, an avian
plan to determine the project’s impact on birds, an erosion control plan
and weed control plan, and a socioeconomic impact assessment to
determine the project’s effects on the social, economic, visual, and
recreational aspects of the surrounding community.” If the conditional
use permit is approved, the wind project must obtain all other necessary

” Murray County, Minn., Zoning Ordinance § 12, subd. 3, subd. 4(6), subd. 7 (2007),
available at http://www.murray-countymn.com/php/pdfs/mczoning05-08-07.pdf (last
visited June 20, 2007).

’® Union County, Or., Wind Facility Permitting Ordinance art. 52 (2006), available at
http://www.oregon.gov/ENERGY/RENEW/Wind/Permitting-
UnionCountyOregon.shtml#Section 52 02 Definitions (last visited June 20, 2007). As
discussed in the next section, wind facilities in Oregon of up to 105 MW have the
choice of being permitted by the local government or through a consolidated state-
level process. See John G. White, Oregon’s Siting Process for Large Wind Energy
Facilities (Oregon Office of Energy), available at
http://www.oregon.gov/ENERGY/SITING/docs/WindSite.PDEF (last visited June 15,
2007). Wind facilities of 105 MW or more must use the state-level process.

”" Union County, Or., Wind Facility Permitting Ordinance § 52.03(1) (2006), available
at http://www.oregon.gov/ENERGY/RENEW/Wind/Permitting-
UnionCountyOregon.shtml#Section 52 02 Definitions (last visited June 20, 2007).

’® Union County, Or., Wind Facility Permitting Ordinance § 52.04 (2006), available at
http://www.oregon.gov/ENERGY/RENEW/Wind/Permitting-
UnionCountyOregon.shtml#Section 52 02 Definitions (last visited June 20, 2007).
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permits before beginning construction and comply with state law
setting specific safety standards for wind facilities.”” The turbine must
be sited at least 1,500 feet away from any property zoned for residential
use, and attempts must be made to minimize the aesthetic and
environmental impact on the surrounding land.”

b.  Conditional use permitting laws that do not address wind
projects

Most local land use laws do not specifically address wind energy
development. In such cases, the landowner can apply for a conditional
use permit for the wind project under a related general purpose
conditional use, such as those for electrical systems. The wind project
will also have to satisfy whatever general conditions, such as setback
requirements and height restrictions, are imposed for conditionally
permitted uses in the zone.

For example, Buena Vista County, Iowa, has no specific provisions in its
land use law for the permitting of wind facilities. Instead, commercial-
scale wind projects fall under a local law allowing a special exception
(another term for a conditional use permit) in that county’s agricultural
districts for major utility facilities, including electrical generation
equipment.®’ Height and setback restrictions also apply to structures in
the county’s agricultural districts, including a 40-foot height limit for
structures in a prime agricultural district.”” A wind project would have
to obtain a variance if it would be taller than 40 feet.

" Union County, Or., Wind Facility Permitting Ordinance § 52.05(2) & (3)(H) (2006),
available at http://www.oregon.gov/ENERGY/RENEW/Wind/Permitting-
UnionCountyOregon.shtml#Section 52 02 Definitions (last visited June 20, 2007)
(referring to Or. Admin. R. 345-024-0010).

* Union County, Or., Wind Facility Permitting Ordinance § 52.05(3) (2006), available
at http://www.oregon.gov/ENERGY/RENEW/Wind/Permitting-
UnionCountyOregon.shtml#Section 52 02 Definitions (last visited June 20, 2007).

®' Buena Vista County, la., Zoning Ordinance § 6.1.2.102(4) (2003), available at
http://www.co.buena-vista.ia.us/auditor/2003 Code of Ordiances 2000.pdf (last
visited June 20, 2007).

* Buena Vista County, Ia., Zoning Ordinance § 6.1.3.103 (2003), available at
http://www.co.buena-vista.ia.us/auditor/2003 Code of Ordiances 2000.pdf (last
visited June 20, 2007).




4-22 Farmers’” Guide to Wind Energy

Controversy can arise when the local land use law does not specifically
address wind energy development.” In such cases, it might be helpful
for the landowner to provide examples of land use laws that do have
special provisions for wind systems to demonstrate the types of
reasonable conditions that the county could set when considering
whether to approve the project. The Association of Minnesota County
Planning and Zoning Administrators and the American Wind Energy
Association both have model ordinances for counties that wish to
specifically address wind projects in their land use laws.* It may be
helpful to make county authorities aware of these resources if there is
little guidance in the local land use law for consideration of a wind
project.

B. State Land Use Permitting of Wind Projects

Several states have taken an active role in siting wind energy facilities.”” These
state efforts are generally intended to encourage wind energy development.
States generally take one of two approaches: (1) restricting local authorities’
power to exclude wind projects within local land use permitting processes; and
(2) creating a separate state-level land use permitting process, particularly for
larger wind projects. Both types of laws are discussed here.

* See, e.g., National Wind Coordinating Committee, Permitting of Wind Energy
Facilities: A Handbook 39-43 (Aug. 2002), available at
http://www.nationalwind.org/publications/siting/permitting2002.pdf (last visited
June 19, 2007) (describing a series of wind project permitting controversies in
Wisconsin).

* Association of Minnesota County Planning and Zoning Administrators, Wind
Energy Conversion System Ordinance (June 14, 2005), available at
http://www.mncounties3.org/macpza/Ordinancelinks/Dist%20D%20modelwindordi
nancefinal.pdf; American Wind Energy Association, Permitting Small Wind Turbines:
A Handbook 29 (Sept. 2003), available at
http://www.awea.org/smallwind/documents/permitting.pdf (both sites last visited
June 19, 2007).

* See National Wind Coordinating Committee and the National Conference of State
Legislatures, State Siting and Permitting of Wind Energy Facilities (2006), available at
http://www.nationalwind.org/publications/siting/Siting Factsheets.pdf (last visited
June 15, 2007) (summarizing state mandatory and voluntary permitting guidelines

and processes).
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1. State Laws that Limit Local Authorities’ Power to Exclude Wind
Projects

Some states have taken a middle road to wind project permitting that does
not go as far as establishing a statewide permitting process, but also does not
leave permitting entirely to local authorities. Counties under such laws may
still require conditional use permits for wind projects, and may still deny
those permits if the conditions are not met, but they are limited by the
requirements of the state statute.

In some cases, a state law limitation on local land use authority is rather
general, still leaving almost all of the decision-making power with the local
government. For example, Oregon law authorizes local permitting
authorities to issue land use permits for wind projects under 105 MW, but
limits local authorities” power by expressly identifying wind turbines as an
authorized use for land zoned agricultural.*® As a result, individual Oregon
counties may limit the size of wind projects that are considered an
authorized use and may impose specific requirements on wind projects, but
they cannot completely exclude wind facilities from the authorized uses of
agricultural land in their community.

Other state laws impose more specific limitations on the ability of a local
government to exclude wind projects. For example, under a Wisconsin law,
local restrictions on land use permits for wind projects are only allowed if
the restrictions are based on public health or safety, do not significantly
increase the cost or decrease the efficiency of the wind project, or permit the
developer to install an alternative system of comparable cost and
efficiency.” This means that consideration of any community concerns about
decreased property values or aesthetics of the structures would not be
allowed in the permitting process.”

* Or. Admin. R. 660-033-0120 (2007); see also Energy Trust of Oregon, Community
Wind: An Oregon Guidebook 40-42 (2005), available at
http://www.energytrust.org/RR/wind/community/oregon wind guidebook.pdf (last
visited June 15, 2007) (land zoned as exclusive Farm Use or Grazing/Farming is
considered agricultural land).

* Wis. Stat. § 66.0401(1) (2006).

* See State of Wisconsin ex. rel. Numrich v. City of Mequon Bd. of Zoning Appeals, 626
N.W.2d 366, 372 (Wis. Ct. App. 2001).
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Knowing whether state law affects local land use authority with respect to
wind projects will be an important part of seeking approval for a project site.
This will be particularly true in areas where wind energy development is
relatively new or rare, since the local authorities may themselves be
uncertain about state requirements.

2. State Laws that Create State-Level Permitting of Wind Projects

Several states have created state-level permitting processes for larger wind
projects that replace local land use decision-making. For exa