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Limits on the rate of interest that may be charged by creditors

l. Introduction

Usury laws limit the amount of interest a creditor can charge. These rules are complicated, and
the discussion here only addresses a small part of that complexity.! Farmers believing that the
interest charged by a creditor may be illegally high should contact a lawyer.

In general, Minnesota law sets a very low limit on interest rates that can be charged but also sets
out several broad exceptions to the low limit. In fact, the exceptions apply far more often than
the general rule. The practical effect of this system is a confusing and inconsistent set of usury
laws. This appendix briefly explains the basic interest rate limits in Minnesota and the five ex-
ceptions that are likely to be most important for farming operations.

Il. General rule — maximum of 6 or 8 percent annual interest

Minnesota law sets a very low interest rate maximum as a general rule. In general, creditors
may charge no more than 8 percent interest per year on loans or forbearances.? If there is no
written agreement between the debtor and creditor stating the interest rate, interest is set at 6
percent per year.?

lll. Exceptions to the general rule

A number of exceptions lessen the practical value of these interest rate limits.* When an excep-
tion to the general rule applies, the exception sometimes creates a different, higher interest rate

For a general summary, see 48 DUNNELL MINN. DIGEST, Usury (4th ed. 2000).

Minn. Stat. § 334.01, subd. 1.

Minn. Stat. § 334.01, subd. 1.

In addition to the exceptions listed in this appendix, there may be exceptions to interest rate limits
for certain federal banking institutions, including Farm Credit System banks. See 12 U.S.C. §§ 2016,
2075(c), 2131 (stating that Farm Credit Banks and Production Credit Associations can make loans at
any rate authorized by their board of directors, regardless of state limits); John L. Brown, Federal Pre-
emption of the State Regulation of Agricultural Credit, 7 DRAKE JOURNAL OF AGRICULTURAL LAW 563
(Fall 2002).
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maximum. Sometimes, however, the exception creates no other maximum interest rate. If this is
the case, there may be no effective limit on the interest rate that can be charged by the creditor.

The following exceptions are most likely to be important for a farming operation.

A. If the borrower is an organization — no effective limit on interest

Loans to organizations are exempt from the general interest rate limits.> Organizations include
the government, corporations, trusts and estates, partnerships, joint ventures, cooperatives, lim-
ited liability companies, and associations.® The law does not set a higher interest rate limit to
take the place of the general limit. As a result, if a farm is incorporated, there may be no effec-
tive limit on the interest that a creditor can charge.

B. If the loan is for less than $100,000 and is for agricultural or business purposes —
substitute maximum interest rate

If a loan or forbearance is for less than $100,000 and is for an agricultural or business purpose,
the loan is exempt from the general interest rate limit.” The definition of “agricultural purpose”
for this exception includes almost anything normally thought of as farming.# An agricultural
and business purpose does not, however, include a loan used to finance the purchase or mainte-
nance of real estate used principally for the borrower’s residence.’

Although a loan of under $100,000 for agricultural or business purposes does not fall under the
general interest rate limit, the law does set a different maximum interest rate for these loans.
Creditors making loans for agricultural or business purposes may charge a rate of interest of not
more than 4.5 percentage points over the Federal Reserve’s discount rate at the time the loan is
made.!0 For example, if the discount rate is 6 percent, interest charged for this type of loan may
not be more than 10.5 percent per year.

C. If the loan is for $100,000 or more — no limit on interest if the rate is agreed to in
writing

A contract for a loan or forbearance of $100,000 or more is exempt from the 8 percent interest

rate limit.1 If there is no interest rate set in writing, the interest on debt of $100,000 or more is

5 Minn. Stat. § 334.022; Velocity Express Corp. v. Bayview Capital Partners, LP, No. 02-521, (D. Minn.
May 9, 2002) (unpublished); Jones v. Nelson, 432 N.W.2d 792, 796 (Minn. Ct. App. 1988); Midwest Fed.
Sav. & Loan Ass'n v. West Bend Mut. Ins. Co., 407 N.W.2d 690, 695 (Minn. Ct. App. 1987).

6  Minn. Stat. § 334.022.

Minn. Stat. § 334.011, subd. 1.

8 Minn. Stat. § 334.011, subd. 1. Agricultural means the “the production, harvest, exhibition, market-
ing, transportation, processing, or manufacture of agricultural products, including horticultural, vi-
ticultural, and dairy products, livestock, wildlife, poultry, bees, forest products, fish and shellfish,
and any parts thereof, including processed and manufactured products, and any and all products
raised or produced on farms and any processed or manufactured products thereof.” Business means
“a commercial or industrial enterprise which is carried on for the purpose of active or passive in-
vestment or profit.”

9 Minn. Stat. § 334.011, subd. 1.

10  Minn. Stat. § 334.011, subds. 1, 3; In re Donnay, 184 B.R. 767, 780 (Bankr. D. Minn. 1995).

11 Minn. Stat. § 334.01, subd. 2; Negaard v. Miller Constr. Co., 396 N.W.2d 833 (Minn. Ct. App. 1986); In
re Donnay, 184 B.R. 767, 781-83 (Bankr. D. Minn. 1995).
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still 6 percent per year. As a result, as long as a loan is for $100,000 or more, there may be no le-
gal limit on the rate of interest, as long as the two parties agree to the interest rate in writing.

Sometimes there may be a question as to whether a loan qualifies for this exception, particularly
if the lender makes several separate operating advances with a total value of $100,000 or more.
In these cases, this exemption should apply if there is a contractual agreement to lend a total of
$100,000 or more. If several smaller notes are consolidated into a single note and the total
amounts to $100,000 or more, the new consolidated note should also qualify for the exception.

D. If the lender is a bank or other financial institution — maximum interest rate is much
higher

Banks and other financial institutions fall under two special exemptions to the general interest
rate limit.12

First, Minnesota law allows banks and most other financial institutions to make loans at interest
rates of up to 21.75 percent per year.!3

Second, banks and other financial institutions may also charge an interest rate of up to 4.5 per-
centage points higher than the federal discount rate charged at the Minneapolis Federal Reserve
Bank at the time the loan is made. These two exceptions work together in favor of the bank.
For example, if interest rates in general are fairly low, banks can always charge up to 21.75 per-
cent annual interest. If interest rates generally are higher, banks can charge up to 4.5 percentage
points over the federal discount rate even if the rate charged is more than 21.75 percent per
year.

In addition, banks may take advantage of the other exceptions mentioned above if they apply.
For example, if a bank makes a loan to a corporation, or if it makes a loan of $100,000 or more,
there may be no legal limit to the interest rate charged.

12 This exemption applies to banks, savings banks, savings associations, savings and loan associations,
and credit unions organized under state law, and national banks or federally chartered savings
banks, savings and loan associations, and credit unions. Minn. Stat. § 48.195.

13 Minn. Stat. § 47.59, subd. 3. Interest on open-ended credit extended through a credit card may not
be more than 18 percent. An even higher rate of interest may be charged on very small loan
amounts.

14  Minn. Stat. § 48.195.
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Farmers’ Legal Action Group, Inc.

Publications

Newsletter

Farmers’ Legal Action Report

Published five times each year, Farmers” Legal Action
Report provides a variety of up-to-date information
on agricultural law issues. Each issue includes one
or more articles that discuss a current legal topic of
particular interest to the farming community. The
newsletter also features a number of regular col-
umns designed to provide our readers with the
most important information on agricultural law de-
velopments: case summaries from some of the most
significant agricultural law court cases around the
country; a review of the rules recently published in
the Federal Register; news from and about USDA,
and an update about what the attorneys at FLAG
are doing. Farmers’ Legal Action Report is supple-
mented with occasional in-depth articles (Focus Re-
ports) that provide a detailed analysis of special
topics affecting agriculture. Special Farmer Rates:

1 year for $20.00, 2 years for $35.00. Regular Rates:

1 year for $30.00, 2 years for $54.00.

Books - National

Assessing the Impact of Integrator
Practices on Contract Poultry Growers
(December 2001)

This report includes an analysis of a survey of
broiler growers conducted in 1999, an analysis of
the legal implications of provisions in 18 growout
contracts, and an analysis of current state and fed-
eral laws affecting growout arrangements with rec-
ommendations for change. The project was a
collaborative effort of FLAG, Dr. Lee Schrader of
Purdue University, Dr. John Wilson of Duke

University, the National Contract Poultry
Growers Association, Professor Neil
Hamilton of Drake University Law School,
and Rural Advancement Foundation
International-USA (RAFI-USA). (Limited
printing; no charge while supplies last. Avail-
able oneline at: http://www flaginc.org/
pubs/poultry.htm.)

Federal Disaster Assistance for Farmers
(2000 Edition with 2001 supplement)
(Known in previous editions as Farmers’
Guide to Disaster Assistance.) Our 2000 edition
is published by Lexis Publishing and is ac-
companied by a 2001 supplement. Contains
detailed information on:

e Federal Emergency Management Agency
(FEMA) Individual and Family Grants

» FEMA Temporary Housing Assistance

¢ FEMA Disaster Unemployment Assistance

e Federal Crop Insurance

» Non-Insured Crop Disaster Assistance Pro-
gram (NAP) (Farm Service Agency)

» Emergency Conservation Program (Farm
Service Agency)

e Disaster Assistance for Livestock Pro-
ducers

e Farm Service Agency (FSA) Emergency
(EM) Loans

» Farm Service Agency (FSA) Disaster
Set-Aside

e Small Business Administration (SBA)
Disaster Loans

To order a copy, call Lexis Customer Service

at 1-800-542-0957, and refer to product num-
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ber 37595-10. Or order it online at Lexis.com. The
book costs $40 ($38 if you order by credit card).

Farmers’ Guide to FmHA
(Fourth Edition, March 1990)

A guide that explains in lay terms the rights of
farmers and ranchers who borrow from FmHA.
Contains detailed explanations of many topics that
were not covered in the first three editions, such as
guaranteed loans, conversion, and the classification
and sale of inventory property. Contains extensive
footnotes to the FMHA regulations and is suitable
for use by attorneys, legal assistants, farmers and
ranchers, and advocates. Approximately 440 pages.
(Note that this was published in 1990, and while it is
useful for explaining farmers’ rights as of that time,
much of the material is now out of date.) Rate: $26.00.

Books - Minnesota

Farm to Market: Legal Issues for

Minnesota Farmers Starting a

Processing or Marketing Business

(2001)

A series of booklets discussing some of the most
important legal issues that arise for Minnesota
farmers seeking to develop an agricultural process-
ing or marketing business. Booklets include:

(1) Introductory Issues, (2) Choice of Business
Entity, (3) Cooperatives, (4) Corporations, (5) Part-
nerships, (6) Limited Liability Companies,

(7) Owner Agreements, (8) Employment (not yet
available), and (9) Minnesota Financial and Techni-
cal Resources. Rate: $39.00 for the set.

Farmers’ Guide to
Minnesota Lending Law
(Second Edition, June 2003)

An aid for Minnesota farmers who need in-
formation about Minnesota state law regard-
ing mortgages and contracts for deed,
operating and equipment loans, secured
creditors, repossession, unsecured credit and
judgments, lease agreements, farmer-lender
mediation, bankruptcy, and alternative dis-
pute resolution. Rates: Financially distressed
Minnesota family farmers, no charge; all oth-
ers, $20.00.

Mediation From the
Farmer’s Perspective
(January 1988)

Explains the rights and obligations of the
farmer and the lender under the Minnesota
farmer-lender mediation law. Provides gen-
eral advice for planning and participating in
the mediation process. For Minnesota resi-
dents only; no charge.

To order any of these publications,
use the order form on page 241,
or call FLAG at 651-223-5400 or
toll-free inside Minnesota: 1-800-233-4534.
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Farmers' Legal Action Group, Inc.

46 4th Street East, Suite 1301

St. Paul, MN 55101 Order Form
Phone: 651-223-5400

Toll-free (MN only): 1-800-233-4534

Fax: 651-223-5335

www.flaginc.org

Price
Publication Title Quantity | Per Copy Total
Farmers’ Legal Action Report (see publications list for prices)
Assessing the Impact of Integrator Practices on Contract Poultry Growers No Ch
(also available online at: http://www.flaginc.org/pubs/poultry.htm) o harge
Farmers’ Guide to FmHA 26.00
Farm to Market: Legal Issues for Minnesota Farmers Starting a
. . . 39.00
Processing or Marketing Business
Farmers’ Guide to Minnesota Lending Law (see publications list for prices)
Mediation From the Farmers’ Perspective No Ch
(MINNESOTA RESIDENTS ONLY) o ~harge
Subtotal
MINNESOTA RESIDENTS: add 6.5% sales tax
ORDER TOTAL

Prices are subject to change without notice. All prices include shipping and handling.

Name
Address:

City State Zip
Phone:( )

Method of Payment:
My check is enclosed made payable to Farmers’ Legal Action Group, Inc.
Bill my credit card: _ Visa __ Mastercard

Credit Card Number:
Expiration Date (month/year):

Signature

How to order:

BY PHONE: 651-223-5400 (credit card orders only)

BY FAX: 651-223-5335 (credit card orders only)

BY MAIL: FLAG, Inc./ 46 East 4th Street, Suite 1301 / St. Paul, MN 55101
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Glossary of Important Minnesota Lending Law Terms

Accelerate. A creditor’s action to immediately claim the total outstanding balance of an install-
ment debt.

Acceleration clause. A provision in a mortgage or other credit agreement making the total bal-
ance of an installment debt due immediately after a default by the debtor. The payment sched-
ule for the individual installments is “accelerated.”

Affidavit. A written statement or declaration, sworn before a person having authority to ad-
minister an oath, often a notary public.

After-acquired property. Property of the debtor acquired after a security agreement has been
entered into.

Agricultural lien. A lien against agricultural property to secure payment for agricultural prod-
ucts, financing, or services.

Answer. In a lawsuit, a statement that must be filed by a party who has been served with a
summons and complaint by a plaintiff. There are short time deadlines to file an answer with the
court. If a party fails to file an answer, a default judgment will likely be entered by the court.

Attachment. A legal process through which a creditor who has started a lawsuit seeking a judg-
ment against a debtor can get a court order to seize or “attach” the debtor’s property.

Automatic stay. Inmediately upon a debtor filing a bankruptcy petition, the debtor’s creditors
are prohibited from beginning new debt collection activities or continuing collection activities
that have already been started.

Bankruptcy. A legal process that allows debtors to address insurmountable debt through a set
of procedures while receiving temporary protection from collection activity.

Collateral. Debtor’s property identified in an agreement that is pledged to the creditor if the
debtor does not repay the debt.

Complaint. The first document or “pleading” filed with a court that begins a lawsuit.

Consumer transaction. A transaction in which: (1) the debt is taken primarily for personal, fam-
ily, or household purposes; and (2) the collateral is primarily for personal, family, or household
use.

Contract. A written or oral agreement between two or more parties that is enforceable by law.

Contract for deed. An agreement by a seller to deliver a deed to a buyer when specified condi-
tions have been met, usually completion of payments to the seller.

Creditor. A person or business entity to whom a debt is owed.
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Cross-collateralization. The use of collateral given for one secured debt to provide additional
security for all other debts from the same lender. The lender thus retains a security interest in all
collateral until all of the debts are paid in full rather than releasing specific items of collateral as
each individual debt is paid.

Damages. The monetary value a person is entitled to recover by law for injuries suffered.
Debtor. A person who owes money. This book assumes that the farmer is the debtor.

Deed in lieu of foreclosure. A procedure through which a borrower/mortgagor voluntarily
gives the lender/mortgagee the deed to the property named in a mortgage in order to prevent a
foreclosure on the property. A deed in lieu of foreclosure, therefore, is a substitute for a foreclo-
sure.

Default. Failing to meet the requirements of an agreement, often a loan or credit agreement.
Most defaults involve being late with payments. However, there are other types of defaults, in-
cluding being late with a property tax payment, failure to maintain enough insurance, or failure
to maintain collateral. The loan agreement or contract for deed will usually provide a long list of
actions by the borrower or buyer that will be considered a default.

Default judgment. A court judgment entered against a party who fails to respond to a com-
plaint or otherwise defend against a lawsuit in accordance with procedural requirements, typi-
cally resulting from a party’s failure to file an answer to a complaint by the required deadline.

Deficiency judgment. A judgment against a debtor representing the difference between the
amount of debt owed and the amount a creditor has received in proceeds from the sale of the
debtor’s property, whether through a foreclosure sale or repossession of personal property.

Deposit account. Checking, savings, and similar accounts and certain certificates of deposit
maintained with a bank or other financial institution.

Discharge (of a debt). An agreement or court order that terminates a debtor’s obligation to pay
a debt. For example, one outcome of a bankruptcy is the discharge of certain debts, typically un-
secured debts.

Discovery. The process during a lawsuit by which the parties obtain information from each
other and documents related to the case.

“Dragnet” clause. A provision in a loan agreement giving the lender the right to take the collat-
eral that secures one loan as security for the borrower’s other outstanding loans with that
lender.

Due on sale clause. A clause in a mortgage loan giving the lender the power to accelerate the
debt if the borrower sells or transfers part or all of the mortgaged land without the lender’s per-
mission.

Enforceable. A contract provision is enforceable if one party to the contract could go to court to
force the other party to fulfill the agreement.

Equity. The value of a property remaining after subtracting mortgages, liens, and other debts
against it.
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Eviction. A legal process terminating a person’s right to occupy a home or business property,
most commonly the removal of a tenant.

Execution. To carry out the actions authorized in a legal document. For example, execution of a
judgment lien involves seizing and selling the property subject to the judgment lien. Also, to
formally enter into a written agreement, usually requiring signatures and dates.

Exempt property. Property that state or federal law allows debtors to keep when faced with col-
lection of an unsecured debt. In bankruptcy proceedings, exempt property is protected from be-
ing sold to pay claims of creditors.

File (documents). To deliver documents, often court pleadings or real estate certificates, to the
custody of a court or public office.

Financing statement. Often called a UCC-1, serves as public notice that the creditor has a secu-
rity interest in the debtor’s property. If two different creditors ever tried to claim the same item
of the debtor’s property, the financing statement helps to settle which creditor gets the collat-
eral, usually based on whose financing statement was filed first.

Fixtures. In general, fixtures are property that is attached to land. Storage bins, some silos, and
milking equipment are examples of property that might be fixtures. Whether or not property is
a fixture can depend on a number of factors, such as the extent to which the property was at-
tached to the land and the intent of the person putting the fixture in place.

Forbearance. When a creditor refrains from enforcing a debt when payment is due.

Foreclosure. A legal process to terminate a person’s ownership interest in real estate that has
been given as collateral for a debt through a mortgage. In Minnesota, this is done through either
a foreclosure by action or foreclosure by advertisement.

Fraudulent transfer. A transfer of property by a debtor, often for little or no benefit in return,
for the purpose of keeping the property out of the hands of creditors.

Garnishment. A legal process where a person’s money that is under the control of another, such
as a bank or employer, is taken for payment of a debt.

Hearing. A court proceeding (though generally not a trial) in which the court hears witnesses
and evidence presented.

Homestead exemption. The right to treat a person’s residence as exempt property that cannot
be sold to satisfy claims of unsecured creditors. It also means the right to make sure the home-
stead is sold separately by the sheriff during a foreclosure sale so that the homestead may be re-
deemed separately by the debtor.

Judgment. A determination by a court as to the outcome of a lawsuit, often directing the pay-
ment of money.

Judgment lien. A lien that attaches to a debtor’s property as the result of a court judgment
against the debtor.

Lien. A legal interest of a creditor in a debtor’s property to secure repayment of a debt. To dis-
tinguish them from security interests, which are given voluntarily by debtors, liens can be
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thought of as being given to a creditor by operation of law—that is, without the debtor’s con-
sent.

Mortgage. An agreement giving a lender the right to foreclose on real estate if the borrower fails
to pay a loan or otherwise violates the terms of the loan.

Mortgagee. A lender who receives the right to foreclose on real estate identified in a mortgage if
the borrower defaults on the loan.

Mortgagor. A borrower who gives real estate identified in a mortgage as collateral for a loan.

Notice (public). Informing the entire community of a legal occurrence, most commonly by pub-
lishing in a local newspaper of general circulation.

Notice and cure. The lender’s or contract-for-deed seller’s duty to give notice (information) to
the borrower or buyer if there is a default. The lender or seller must then also give the borrower
or buyer the right to cure (correct) the default within a reasonable amount of time before taking
action to enforce the debt or cancel the contract for deed.

Perfection. In secured credit transactions, the legal process where a security interest is protected
against competing claims to the collateral, usually by giving public notice through filing in a
government office.

Personal property. Property other than real estate. Personal property is not completely con-
nected to the land, such as tractors, livestock, cars, and household goods.

Power of sale clause. A provision in a mortgage that allows the lender to foreclose by advertise-
ment—that is, without filing a lawsuit.

Proceeds. Whatever is received upon the sale, lease, license, exchange, or other disposition of
collateral.

Purchase-money security interest. A security interest in personal property given to the creditor
that loaned the money for the purchase of the property. A purchase-money creditor has first
priority in the acquired personal property, even if other creditors have already filed valid fi-
nancing statements giving them an interest in the debtor’s property.

Reaffirmation. An agreement between a debtor and a creditor in a bankruptcy process to pay a
debt that would otherwise be discharged in bankruptcy.

Real property. Land and anything permanently attached to land such as buildings and fences.

Recording real estate documents. To file real estate documents—such as mortgages and con-
tracts for deed—with the registrar of titles or the recorder of the county in which the real estate
is located.

Redeem. To buy back property from a mortgagee or foreclosure-sale purchaser by paying the
foreclosure price plus interest and costs.

Redemption. The right of the debtor (or other creditors) to purchase from a forced-sale or fore-
closure-sale buyer property of the debtor that was sold to pay a judgment or claim against the
debtor.
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Rents and profits clause. A provision in a mortgage that gives the mortgage lender the right to
claim income from the borrower’s property after a foreclosure and before the borrower’s right
of redemption has expired.

Replevin. The legal process in which a creditor seeks to recover (repossess) personal property
in which the creditor claims an interest.

Repossession. When a creditor takes back or seizes collateral after the debtor’s default, usually
without court permission. Often called “self-help” repossession.

Right of first refusal. The right under Minnesota and federal law for some farmers who lose ag-
ricultural land or the farm homestead due to enforcement of a debt to have an opportunity to
match any offer made to buy or rent the farm.

Satisfaction. Full payment of a debt. Also, a legal document stating that a debt has been paid in
full or that partial payment has been accepted as payment in full.

Secured creditor. A creditor that has collateral for a debt.
Secured debt. A debt for which the creditor has collateral.
Security agreement. A contract that gives a creditor a security interest in the debtor’s property.

Security interest. A legal claim of a creditor allowing the creditor to take possession of the
debtor’s property or claim proceeds from the sale of the debtor’s property if the debtor defaults
on the debt. Most commonly, security interests are agreed to by debtors as part of a credit ar-
rangement.

Self-help. Taking an action, such as recovery of property, without going through a judicial pro-
cess.

Service. The delivery of documents, often related to court action such as a summons and com-
plaint. Service usually involves a verifiable form delivery, either by personally delivering a copy
to the recipient or by requiring a signed and dated receipt of delivery.

Statute of frauds. Laws imposing requirements that some agreements, such as sales of real es-
tate and leases for more than one year, must be in writing to be enforceable.

Statute of limitations. A statute stating the period of time in which a claim must be brought be-
fore a court.

Subordination agreement. An agreement through which one creditor voluntarily allows an-
other creditor to move ahead in priority with respect to a debtor’s collateral.

Summons and complaint. A summons is the legal document that is provided at the beginning
of a lawsuit setting out what is requested of the defendant and how the defendant must re-
spond. A complaint is a statement of all the claims raised by the person or company bringing
the lawsuit. These documents are served together.

Title insurance. Insurance obtained when purchasing real estate to gain coverage against losses
resulting from competing claims to ownership of the property.
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Unsecured creditor. A creditor that has no collateral for the debt owed.

Unsecured debt. A debt that does not involve collateral.

Vendee. A person who buys property. This book assumes that the farmer is the vendee.
Vendor. A seller of property.

Void. A document or transaction is void if it is without legal force or effect and nothing can
cure the defect.

Voidable. Something that may be avoided or declared void but that is not absolutely void itself.
For example, a voidable contract is one where one or more parties have the power to avoid
abiding by the contract.
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