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The Farm Credit System

Tha statutory authority for the FParm Credit System is found
at 12 U.5.C.A. §§ 2001-2279 (West 1980 & Supp. 1988). The
regulations appear at 12 C.F.R. Parts 600-605 and 611-624 (1988).
The Agricultural Credit Act of 1987, Pub, f. No. 100-233, 101
Stat. 1568-1717 (1988) (codified in scattered sections of 12
U,85.C.), will require the revision of the regulations. The
proposed and final regulations will appear in the Federal Register
in the coming months. Certain proposed ﬁegulations, including the
regulations relating to the borrowers’ .rights provisions of the
.i987 Act, appear at 33 Fed. Reg. 16934~16970 (1988). The final
bo:;pwgzsf_rights regulations appear at 53_$e§; Rég. 35425-458
{1988), In this cutline,_;eferenges to_thg most recent proposed
or f£inal regulations will include both the Pederal Register
citation and the pfo;osed'godification citation.

In éddition tbnéhéﬁgés in the:;égulétions,-the Agricultural
Credit Act of 1587 wés recently aménded by'the agricultural Credit
Technical Correctibhs Act_of'l§88.-'Tée_text_bf the Act, signed by
the President on August 17, 1988, is found in H.R. 3980, 100th
cong., 2d Sess., 134 Cong. Rec. § 10798-819 (daily ed. Aug. 3,
1988), -

As‘ﬁotéd élsewberé”in.this.builine, the contents of this
outline were prepé;eﬁ under a September 15, 1988, deadline. The
law governing the Farm Credit Syéﬁeﬁ'is;changing rapidly. 1In
addition'to_urginglréade;s_tb be'aiért for continuing
developments, the'au;hors:;ééheSt'the reader’s understanding of

the difficulties inherent in describing a subject that is
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essentially a "moving target® and also request the reader’s
tolerance for any shortcomings in this outline that result from

that inherent difficulty.-

I. THE PURPOSE OF THE FARM CREDIT SYSTEM

"The objective of the Farm Credit System is to satisfy the
‘peculiar c¢redit needs of American farmers and rantheréiwhiler
encouraging those farmers and ranchers to‘barticipatelﬁhfough

management; control, and ownership of the system.” Daley v, Farm

Credit Administration, 454 F.Supp. 953, 954 {D. Minn. 19787,

The Congressional expression of the policy and objectives of

- the Farm Credit System is as follows:

{a) It is declared to be the pollcy of the
Congress, recognizing that a prosperous,
productive agriculture is essential to a free
nation-and recognizing the growing need for
credit in rural areas, that the farmer-owned
cooperative Farm Credit System be designed to
accomplish the cobjective of improving the income
and well-beifg of American farmérs and ranchers
by furnishing sound, adequate, and constructive
credit and closely related services to them; =
their cooperatives, and to selected farm-related
businesses néecessary for efficient farm
operations.

{b) It is the obijective of th;s chapter to
continue to encourage farmer- ang
rancher-borrowers participation in the
‘management, control, and ownership of a
permanent system of credit for agriculture which
~will be responsive to theé credit needs of all =
types of agricultural producers hav1ng a basis
for credit, and to modernize and improve the’
authorizations and means for furnishing such
¢redit and credit for housing in rural areas
made available through the institutions
gonstitiuting the Farm Credit System as herein
provided,

wp 1010P/0213J : -2
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... (e} 1t is declared to be the policy of
Congress that the credit needs of farmers,
ranchers, and their cooperatives are best served
‘1f the institutions of the Parm Credit System
provide equitable and competitive interest rates
to eligible borrowers, taking into consideration
the creditworthiness and access to alternative
sources of credit for borrowers, the cost of
funds, including any costs of defeasance under
section 4.8(b), the operating costs of the
institution, including the costs of any loan
loss amortization under section 5.,19(b), the
cost of servicing loans, the need to retain -
earnings to protect borrowers' stock, and the
volume of net new borrowing.  Further,.it is.
declared to be the policy of Congress that Farm
Credit System institutions take action in
accordance with the Farm Credit Act Amendments
of 1986 in such manner that borrowers from the
institutions derive the greatest benefit
practicable from that Act:. Provided, That in -
no case is any borrower to be charged a rate of
interest that is below competitive market rates
for similar loans made by private lenders to
horrowers of eguivalent creditworthiness and

- access to alternative credit.

12 U.s.C.A., § 2001 (West 1980 & Supp. 1988),. The policy and
objectives assigned to the Farm Credit System reflect the fact
that the System was created as a result of a need by farmers for

"a dependable source of adeguate credit, on terms suited to the

particular needs of agriculture, from lenders who understood their

problems.” W. Hoag, The Farm Credit System: A History Of

Pipancial Self-Help, 1 (1976) [hereinafter referred to as "Hoag"];

gee also McGowan & Noles, The Cooperative Farm Credit System, 4

Mercer L. Rev. 263 (13933)("(The System] is a complete, dependable
and permanent system for the furnishing to farmers on a
cooperative basis of various types of sound agricultural credit at

reasonable rates of interest and costs.®); see generally 11 N.
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Harl, Agficultural Law, c¢h. IQQ (1986 ; 2 J. Davidson Agricultural

Law, :cho 10 (1981); K. Meyver, D. Pedersen, N;'fhbrson, and J.

Davidson, Agricultural Law: Cases and Materials, 269-74 (1985).

II.  THE HISTORY AND STRUCTURE OF THE FARM CREDIT SYSTEM

A, The European Cooperatzve Modei |

In response to the élfflcultzes faced by farmers in
obtalnlng credlt 1n the eariy l900's,_two comm;sszons, one
appoznted_by Prgs;dant:raf; apﬁsthe-sthgr_creaged by a private
organizatioﬁ;_undértﬁok studies 0f.ﬁhg‘éuropeﬁﬁ'rq:al credit
systems, -Three différeﬁt ?rgpbsglsifdp ;espdﬁﬁing;to the credit
needs of American farmers were generaﬁed from the combined work of
the commissions:

1. obtaining loan funds through the sale of bonds to

investors;
2. organizing cooperatives; and
3. making dire¢t goverrnment loans to farmers.
- 'The first proposal, the realization of funds through

the sale of bonds to investors, was based on the methd& used by

the German Landschaften banks. It ultimately became the method

‘adopted by ‘thé federal land banks, the ‘banks ‘for cooperatives, and
the federal intermediate credit banks, Those Farm Credit System
institutions currently obtain lcan funds by selling bonds and
debentures on the money markets. 12 U.S.C.A. § 2160 (West Supp,
1988) {creating the Federal Farm Credit Banks Funding Corporation
Lo replace the Fiscal Agency of the Farm Credit Banks, See 12
C.F.R. Part 615 (1988)).
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The cooperative approach was based on the organization
of the Buropean Raiffeisen banks, This form was adopted by the
local federal land bank associations and production credit
associations, The third approach, direct governmental loans to
farmers, was incorporated into the Farmers Home Administration

.programs. . Brake, A Perspective .On Federal Involvement In:

Agricultural Credit Programs, 19 S.D.L.Rev. 567, 568«69.{1974);

{hereinafter referred to as "Brake”) see also Hoag, at 209«17;: 12

N. Harl, Agricultural Law § 1900.01[2] (1986); J. Knapp, The Rise

of American Cooperative Enterprise: 1620-1920, 121-43 (1969): J.

Knapp, The Advance of American Cooperative Enterprise: 1920-1945,

246-88 {1973); M. Abrahamsen, Cooperative Business Enterprise,

323-37 {1976); McGowan & Noles, The Coogperative Farm Credit

System, 4 Mercer L. Rev. 263, 26365 (1953); Horne, Sources of

Agriculture Financing With an Emphasis on the Farm Credit System,

Agric. L.J. 15 ¢1980-81)..

B, The Federal Land Banks (FLB)

~Agting on-the recommendations contained in the
commission reports, Congress, in 1916, enacted the Federal Farm
Loan Act, Pub. L. No. 64-158, ch, 245, 39 Stat. 360 (1916),
authorizing the establishment of federal land banks for the.
purpose of makiﬁg long~term loans secured by real estate, -Each
federal land bank_was initially gapitglized by federal government
subscription of the institution's stock, and supervision of the
banks was placed in a five-member Federal Farm Loan Board serving
under the Treasury Department. However, the Act provided that the

government owned stock was to be eventually retired through
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farmer-borrower purchases so that the federal land banks would
eventually be solely owned by farmers.. Since 1947, the federal
land banks have been completely farmer owned.

Pursuant to -the Farm Loan Act of 1916, the Fedéral Farm
Loan Board created twelve federgl land bank districts,  Balso.
established were national farm loan associations, later renamed
federal land bank associations, to act as agents for the regional
federal land banks. Farmer-borrower purchaseé”of stock in‘local
federal land bank associations which, :in turn, purchase stock in
the federal land banks, ultimately achieved farmer ownership of
both entities. Brake, at 570*72;.Boag,_at 213-17,

C. ~ The Federal Tntermediate Credit Banks (FICB}-

o In 1923, pursuant to the Agricultural Credits Act, Pub.
L. No, 67«503, ch. 252, 42 5tat. 1454 {1923}, the federal: '
intermediate credit banks were created to discount the notes of
other lenders made for short or intermediate term farm loans.
Although initially capitalized by the federal government in a
manner similar to the capitalization of the federal land banks,
the federal intermediate credit banks differed from the federal
land banks because they did ncot make direct loans to Farmers.
Rather, the initial function of the federal intermediéte credit
banks was to purchase notes made by other lenders. Brake, at 573;
Hoag, at 231-43.

D: . The Production Credit Associations (PCA}

-Because existing lenders did not make substantial use
of the federal intermediate credit banks, regional production
credit corporations vwere authorized in 1933.. The Parm Credit Act

of 1933, Pub, L. No. 73-75,-48 sStat, 257 {1933}, created twelve
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region@l prbdu;tion crgdit corporations, twelve regional banks for
cooPera;ives, and the_céntral Bank for Cooperatives. The banks
for cooperatives_we;e_establiShgd to make loans to. farmer
cooperatives. Brake, at 573; Hoag, at 231-43..

The.Farm Crédii.Aéﬁ of.lBjs.aiéo.éuthbrized the
establishment of local préduction credit associations modeled
after the federal land bank associations. However, unlike federal
land bank associations, the production credit associations were
not merely agents of the regional prodiction credit corporations.

'Rather, they made direct loans that were discounted by the
regional corporations. Lééér, in 1956, the federal ihtéimédiate
‘credit banks assumed the discounting function for prb&uctibh
credit associations, and the assets of the twelve reéionél:
préduction credit corporatons were transferred to the federal
‘intermediate cfedit banks. Brake, at 569. For a detailed account
of the early history of the Farm Credit Syéteﬁ,'see'McGowah'&

Noles, The Cooperative Farm Credit System, 4 Mercer L. Rev. 263

{19537,

'E.  The Farm Credit Administraton and the Department of
Agriculture . _ _

The Farm Credit Act of 1933 é:eated the Farm Credit
Administration to coordinate all federal lending activities. For
the first six years of its existence, the Farm Credit
Administration ope;gte@ as an independent agency of the executive
branch, However, in 1939, an executive order placed the agency in
the bé?a?tment 5f.3§;iéultur§. Reorganization.Plan No., 1 of 1939,

53 Stat. 1423, 1429 (april 25, 1839). The Farm Credit
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Administration remained within the Depafﬁment'of Agficﬁitﬁré until
the Farm Credit Act of 1953, Pub. L. No. 83-202, 67 Stat. 390
(1953), re-established its independent status.

. Decentralization of the System-wThe Farm Credit Act of
1953

_ Not only did the Farm Credlt Act of 1953 re—establlsh
the lndependent status of the Farm CIEdlt Admlnlstratlon, it
redefined and_redlrected_the System, moving it toward
decentralizatipn, farmer angzship.and_contrq;, and cébpara;ive
development. The Act created the Federal Farm Credit Board as the
policf making body of the Farm Credit Administration. The Farm
Credit Admlnlstzaton, with 1ts Governor resPonsible to the Board
rather than the Pr951dent, was accorded superv1sory authorlty over
the ;eglonal banks,:the.federal land_bagks_(FLag}_and federal
ihte#mediate:credit bank# (E;CBS), and_ihei:_loga}_gsso;igtions,
.;he_fedefa;_land”bank assgciatipns_(fLBAs3_anq production credit
associations (PCAS), respectively Farmer partlclpatlon and
control was increased by giving farmer members the authority to
elect six of the seven members on each of the twelve district farm
ézediﬁlﬁéards.: Alsd, reébﬁméhdétioné wéfé é¢ught'for retiring all
of the remaining government capital in the system. Partially
because of the impetus of the Farm Credit Act of'1953;'ali':
government capital in the Farm Credit System was repaid by the end
of 1968, Brake, at 574=76; Hoag, at 257-81.

G. ~The Modern System--The Farm Credit Act of 1971

The Farm Credit Act of 1971, Pub. L. No. 92-181, 85
Stat, 583 {1971), continued the trend toward decentralization by

authorizing that more decisions be made at local district levels.
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In that regard, 1end1ng authorlty wasg expanded in three areas by

the authorization of the fcllowlng

1.° long term mortgage loans for rural housing (12
U.S.C.A. § 2014 (West 1980)); |

2. loans to persons furnishing custom services to
farmers (12 U.S.C.A. § 2016 (West 1980)); and

3.  financial services to farmers incluaihé financial
management, record keeping, and estate planning

(12 U.S.C.A. § 2076 (West 1980)).

1. FPLBs and FLBAS

'ASVStfuééuréd’aftér éhéEFarﬁ Credit'Aét'of 1971,
the Parm Crédit Systém'éaS'enfireiyfférmer owned with the
last government subsériﬁéion having been retired in 1968,
Long~term mortgage credit was providéd Ehrough'thé FLBs and
the PLBAS. Although each FLB and each FLBA were separate
corporations, each FLBA owned a portion of the stock of the
regional FLB. Farmers who sought FLB funds made application
through their local FLBA. 12 U.S.C.A. § 2020 (West 1980 ).
The borrower was required to'puichase'éapitai
stock in the FLBA in an amount at least equal to five
percent of the face value of his loan‘ gg.' W;th the
purthaSe'of stock, the borrower became a vcting member of
the FLBA, and the FLBA purchased a like amount of stock in

the regional FLB. 12 U.S.C.A. § 2034 (West 1980). Each
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stockholder is entitled to only one vote, Id. The FLB and
FLBA held a fi?st lién on the bb;roéer's stock., 12 U.s.C.a.
§ 2054 (West 1980). | | |

The primary source of FLB funds was derived from
the sale of consdlidated federal land bank bonds. The bonds
are Jjoint obligétions of thg twelve d;strict FLBs. 12
U.S.C.A; §.2155 (West 1950 & Supp. 1988). The United States
bears no iiab;liﬁy on the béndé._ 12 U.s.C.a. § 2155(c)
(Weét Supp. 1988}. For an exﬁeng;vg and highly critical
stugy of_ﬁhe Férm Credit System's funding of loans with
longmteim, fixed rate bonds during ﬁhe early 1980's, see
General Accounting Office, Pub. No. GGD-86-150 BR, Farm

Credit System: Analysis of Financial éondition (1986). See

also Barry, Financial Stress For The Farm Credit Banks:

Impacts On Future Loan Rates For Borrowers, 436 Agric.

Finance Rev. 27 (1986).

2. FICBs and PCAs

PCAs made short apg_in;e;mediate term loans that
. were, in turn, ﬁiscounteq by.thg regional FICBs. 12 C.F.R,
S§ 600.40 and 600,30 (1988). The capital stock of the FICBs
wés awheé ﬁy PCAS; The FICBs obtained funds through the
.salaléf.coﬁsqlidéted debentures, _és_wés_required of FLBA
_and_SLB borrowers, PCA_ﬁqzrowefg alspzware regquired to
purbhase s;ock_in an amount équél to_at_least_five percent
of tﬁe fact value of thg_ioaér l; U;S.C.A. § 2094 (West
1930}_' _ _ . .
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3. Boards of Directors

Each PCA and FLBA had a board of directors slected
by its members. 12 U.S.C,A. §§ 2092 and 2032 {West 1980},
Similarly, each of the twelve farm credit districts had a
board of directors consisting of seven members, Prior to
the enac;ment oﬁ_the Farm (Credit Amendments Act of 1985, one
director was appointed by the Governor of the Farm Credit
Aéminist:ation_and the remaining six were elected by the
district’s FLBAs, PCAs, and borrowers from the bank of -
cooperatives, with each of the three system institutions
- electing two directors. 12 U.S.C.A. § 2223 {West 1980).
Under ;hg 1985 Act, the seventh member of the district board
was elected by the "borrowers at large in a district,® a
phrase defined as follows:
(i1 a vbtihg'éﬁérehblaét.of a.Eedéral"
land bank .association and a direct borrower,
and a borrower through an agency, from a

Federal land bank;

. (ii) a voting shareholder of a
production credit assocxatzon, and

(111}
a voting sharehelder or subscriber to the
guaranty fund of a bank for cooperataves.
12 U.s8.C.A. § 2223{a) (West Supp, 1986).. A short, concise
description of the System as it existed under the 1971 Act is

found in Rosantrater, Farm Credit: An Overview, The Colorado

Lawyer, 1534 (July, 1981). .

H. The Farm Credit. Amendments Act of 1985

The Farm Credit Amendments Act.of 1985, Pub, L. No,

99-205, 99 sStat, 1678 {1985), also made structural changss in
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levels above the district board of directors, Prior to the 1985
Act, the Pederal Parm Credit Board wWas a part-time board
consisting of thirteen members, one nominated by each of the
twelve districts and appointed by the President and one appointed
by the Secretary of Agriculture as his§ representative, The 1985
Act renamed the board the Farm Credit Administration Board and
reduced "its membership to three full-timé members. 12 U.S.C.A.
§ 2242 (West Supp. 1988). The three members were appointed by the
President with the advice and consent of the Serate, EQ.

A second major structural change occasioned by the 1985
Act was the shift in the responsibilities of the Farm Credit
Administration. Under prior law, the Farm Credit Administration
directly participated in the supervision and management of the
System. Under the 1985 Act, the Farm Credit Administration
assumed the functlon of a regulatory agency. The enumerated
POWETrs af the Farm Credlt Admznxst:atlon 1ncluded the power to
modify the boundarles of farm crediv dlstrxcts, approve the merger
of districts, and promulgate regulations. 12 U.s.C.A. § 2252
{(West Supp. 1983).. In”aaditicn,.the Fa:m Credit Administration
was dlrected to examzne System 1nst1tutlons 1n the same manner as
followed by examiners under the National Bank Act, the Feéeral
Reserve Act, and the Federal Dépbsit-fnsdrahce'Act. 12 U.5.C.A.
§ 2254 {West Supp. ' 1988). ° Finally, the Parm Credit Administration
was given btoad-eéfczcement_pcwers under the 1985 amendments
including the authority to issue cease and desist orders, 12
U.8.C.A. §§ 2261-63 (West Supp. 1988), and to suspend or remove
System institution directors and officers. 12 U.S.C.A. §§ 2264-74

(West Supp. 1988). Under the 1985 Act, the chairman of the Farm
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Credit administration Board also serves as the chief executive
officer of the Farm Credit Administration. 12 U.S.C.A. § 2244
(West Supp. 13885,

The Farm' Credit’ Amendments Act. of 1985 also centralized
the power to raise and distribuyte funds within the System. The
Act created the Farm Credit System Capital Corporation which, in
turn, was granted the authority to require all of the System
institutions to purchase its stock, to pay assessments to it, and
to contribute to its capital. 12 U.S.C.A. §§ 2216-2218 and 2152
- (West Supp. 1986). The purposes of the Capital Corporation
included the following functions:

1. provide finarcial assistance to System

- institutions; -
2. acquire from and participate with other System
~‘institutions the nonperforming assets of those
institutions;

3. "hold, restructure, collect, and otherwise
administer nonperforming assets acquired from or
participated in with other Farm Credit System
institutions, and guarantee performing and
nonperforming assets held by other FParm Credit
institutions®; and - -

4. provide technical and other services to other
System institutions relatng to their loan

portfolios. 12 U.S.C.A. § 2216 (West Supp. 1988},

Probably the most controversial of the powers accorded

to the Capital Corporation was the authority to draw funds from
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stronger districts to buttress weaker ones, The Corporation’s
attempts to exercise that authority spawned numerous lawsuits

initiated by district banks and local associations. E.g., Federal

Land Bank of sSpringfield v. Farm Credit Administration, 676 F.

Supp. 1239 (D. Mass. 1987); Sikeston Production Credit Association

v. Farm Credit Administration, 647 F.Supp. 1155 {(E.D. Mo. 1986).

See 3 FCA Bulletin No. 3 {March 1988). for a summary of current
litigation on this issue. |

The rarm Credit Amendments aAct of 1985 also granted to
the Secretary of the Treasury the authority to provide financial
assistance to the system on a "certification. . .[of] need® by the
Farm Credit System, 12 U.S.C.A. § 22161 (West Supp. 1986).
Finally, as well be discussed in greater detail later in this
outline, the 19835 Act granted to system borrovers certain rights
not previously afforded to them, 12 U.S.C.A. §§ 2199-2202 (West
Supp. 1986). A good, but brief, discussion of the structural
changes_mandated by the 1985 Act is contained in Note, The

Congressional Response To A Crisis In Agricultural Credit: The

1985 rFarm Credit Amendments, 31 S.D.L.Rev, 471 (1986); see also

Duncan, Farm Credit System - Current Matters, 38 Ala., L. Rev. 537

(1987); see generally General Accounting Office, Pub. No.

RCED~86~126BR,; Farm Finance: Farm Debt, Government Payments, and

Options to Relieve Financial Stress (1986).

1. The Farm Credi: Act Amendments. of 1986

The mid-1980's saw continuing deterioration in the
financial condition of the Farm Credit System. Harshbarger and

Chite, Financial Condition of the Farm Credit System, 47 Agric.

Finance Rev., 19 (1987)., The Congressional response, contained in
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the Farm Credit Amendments Act of 198, Pub, L. Mo, 99=-509, 100
Stat. 1874, 1877 (1986), was to partially decentralize authority
by giving district banks the power to set interest rates and to
implement new "regulatory accounting practices® (RAP) that, among
other things, allowed System institutions to amortize for up ko

twenty years the additions to their loss reserves. See generally

Banner and Barry, RAPPING the Parm Credit System: Spreading Costs

to the Future, Choices 31 {(First Quarter 1988),

g, The Agricultural Credit Act of 1987 .

The Agricultural Credit act of 1987, Pub. L. No.
100-233, 101 stat. 1717 {(1988), was signed by the Presidgnt on
January 6, 1988, The Act does two things that have resulted or
will result .in structural changes to the System. Pirst, it makes
available up te four billion dollars of federal funds to improve
the financial condition of System institutions. Second, it
mandates the merger -of certain System institutions and provides
for the voluntary ¢onscolidation of others.

1. Financial Assistance To System Institutdions

Under the 1987 Act, the Farm Credit Administration
remains as the regulatory authority over Systenm
institutions, However, a new threefold approach to
financial assistance is undertaken, First, the Capital
Corporation, a creation of the 1985 Act, has been
abolished. 12 U.S8.C.A. §§ 2216-16K {West Supp. 1988). 1In
-its place, an entity known as the Financial assistance Board
has been created to. cértify financially distressed
institutions. 12 U.5.C.A. § 2278a (West Supp. 1988). See

- generally Pariser, Agricultural Real Estate Loans and
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Secondary Markets, IV Agriculture and Human Valueg 29

(Spring~Summer 1987)(discussing the effect of the secondary
market on the Farm Credit System). Once certified, an
~ipgtitution can issue preferred stock and receive financial
assistance., 12 U.S.C.A. § 2278b-4 {(West Supp. 1988). If

_thg book value of the stock of a System institution is less

: than_seventyffive-per cent of the par Qalue of the stock,
that is, if its value is less than $3.75 per share, the
institution is required to seek certification. 12 U.S.C.A.
§ 2278a-4{b) (West Supp. 1988}, -

Second, the 1987 Act also created an entity known
as the Financial Assistance Corporation. 12 U.S.C.A.-
§ 2278({b} {West Supp. 1988). That entity is authorized to
issue federally guaranteed bonds and to purchase the
preferred gtock of system-institutions that ‘have been . -

. certified as eligible to issue preferred stock, thereby
funneling the federal "bail-cut”® funds to those
institutions. 12 U.S.C.A. §§ 2278b56(a) and 2278b-7({b)
{West Supp._lﬂaﬁ), The. Financial Assistance Corporation
will terminate on the maturity and full payment-of its
bonds. 12 U.S.C.A. § 2278b-11 (West Supp. 1988). The bonds
will have a fifteen year maturity perded., - 12 U.S5.C.A.

§ 2278b=6{a}) {(West Supp. 19%88).

o oIn -addition to creating an "assistance® fund
through the issuance of federally guaranteed bonds, the 1987
Act .created a "trust® fund funded solely from the proceeds
from a one-time required purchase of Financial Assistance

Corporation stock by the PCAs and Farm Credit Banks. 12
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U.5.C.A, § 2278b=5 (West Supp 1988). The creatlon of the
"trust“ fund already has been challenged as an .
unconstitutional taking under the fifth amendment. Colorado

Springs Production Credit Association v. Farm Credit

Administration, Nos, 88-0574, 88-0583, and 88-0584 (D.D.C.

July 18, 1988) (available on Westlaw, ALLFEDS database, 1988
WL 76531) (order denying in part and granting in part motion
to dlsmlss} o _ _ o

_ Thlrd ﬁﬁé.lQS? Abt élso_crea;es the Farm Credit
.stéém Insurance Corppration, l2_U.S.C.A..§_£277a-l {West
Supp. 1988) The Corporatlon 5 function is to create an
1nsuzance fund by assesszng and collectzng premiums from
system institutipns,_ The fund is intended to protect System
institution$,_investors,_and stockholders beginning in

1992. 12:U.S.C,A, 5 2277a-%(a) and {c) (West Supp. 1988).

_.The.l987 Act alsp_created, as part of the Farm

_Credit_System, the.Fede;al Agricultural Mortgage Corporation
to_oye:see a new agricultural mortgage secondary market. 12
U.8.C.A. §§ 227%aa-1 and 2279aa (West Supp. 1988). See

. generally Pariser, Agricultural Real Estate Loans and

Secondary Markets, IV Agriculture and Human Values 29

{Spring-Summer 13987) (discussing the possible effect of the
secgndapy market on.thg Farm_Credit System). The Fedefal
Farm Credit Banks fgnd;ng_Corpora;ipn_was created as the

_sttem's_fiscal_agent for the ma;keting_of_System bonds. 12
U.8.C.A. § 2;50_(Wesp Supp. 1988).

Questions_havg already been raised about the

efficacy of the federal "bail-out,® Bullock and Dodson, The
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Farm Credit System: It Was A New Lease On Life, But

ar

Choices 32 {First Quarter '1988}. Moreover, on Friday, May
20,1988, the Federal Land Bank of Jackson was closed and
- placed in a receivership by the Farm Credit Administration
“after examiners determined that an additional infusion of
federal funds would be "futile,® wWall Street Journal, May

23, 1988, at 4, col. 1 {ChHicago ed,); 53 Fed., Reg. 18812

{1988); see also Behind The Takeover of Jackson Farm Credit,

Agri-rFinancé News, 1 (July, 1988); Hughes, Jackson FLB In

‘Receivership, Agric. Outlook 20 (July, 1988).

2, Merger of System Institutions =

The 1987 Act mandatés the merger of the Federal
Land Bank and the Federal Intermediate Credit Bank in each
district within six months after Janbary 6, 1988. Pub. L.
No. 100-233; § 401, 101 Stat. 1568, 1622 (1988). The merged
FLB and FICB within each district will be known as the Farm
credit Banks. 12 U.S.C.A. § 2011 (West Supp. 1988).

The Farm Credit Banks, acting through federal land
bank associations, will continue to provide real estate
loans., 12°U.S5.C.A. §§ 2015, 2013{(18), 2091 and 2093(9)
“{West Supp. 1988}, However, the Parm Credit Baﬂﬁs can
‘transfer direct lecan making authority to a federal land bank
association. 12 U.S.C.A. § 2279(b} {West Supp. 1988).

‘Production credit associations will continue to
provide short and intermediate term loans. 12 U.S.C.A.

§ 2075 (West Supp.:2988).' Those loans may be discounted by

the Farm Credit Banks, and, associations, including both
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fe@eral lgnd bank and pro@uct@on_credit associations, will
cpntinue to be supervised by the Farm Credit Bampks. 12
U.Sfc.A._§§ 2015(b) and 2013(13) (West Supp. 1988).

Under ;hg 1387 Act, a production credit association ang
a federal land bank association may merge. 12 U.$.C.a.
§ 2279%c~1 (West Supp. 1988). 1If a merger occurs, the Parm
c;gdit Banks must transfer the direct lending authority for
1ongfterm_real estate mortgage loans to the federal land

| bank.asgbﬁiation._ 12 U.8.C.A. § 2279b(b) (Wést Supp. .

1388). HMerged associatibﬁs afe referred to as "agricultural
credit associations” (ACAs).
| fhe Act alsq required the twelve banks for cooperatives
and_;he Ceﬁ;ral:Bank.50# ¢§o§ezati§es.to conéider
coﬁsplidatibﬁ iﬁﬁo oné national bank for cooperatives. Pub.
L. No. 100-233, § 413, 101 stat, 1641 {(1988). The St., Paul,
Springfield, Jackson, and Spokane Banks recently voted not

. to consolidate; the remaining eight banks will consolidate

‘into one national bank. National Bank for Cooperatives

Formed by Merger Vote, Agri Finance News 4 (August 1988),

The 1987 Act removed the requirement that a borrower

must purchase stock in the amount of five percent of the

~ face value of the loan. & borrower noWw must purchase stock
;n an amount”as set by the lender, subiject to FCaA
_regulation. 12 U.8.C.A. §§ 2074 and 2094 (West Supp.
:1988}. :rhe_FCA hgs_issued proposed rules providing that the
amqunt_qf stock rgqgirgd to be purchased_must:be not less
:han two-percent of:the loan amount or $l,000,_whi¢heuer is
iess. 53 Fed. Reg. 34109, 34113 (1988) (to be codified at
i2 C.,F.R. § 614.5220).
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Finally, the 1987 Act also requires the Farm Credit
Administration to propose a plan for the merger of the twelve
districts into no less than six districts. The various Farm
Credit Banks are to submit the proposed merger affecting it to its
members for their approval, Pub, L. No, 100-233, § 412, 101 Stat.
1568, 163B-39 {1988}.

A more detailed explanation of the structural changes

occasioned by the 1987 Act can be found in a Special Report On The

Agricultural Credit Act Of 1987 available for $10.00 from the

Farmers' Legal Action Group, Inc., 1301 Minnesota Building, 46
East Fourth Street, St. Paul, Mirinesota 55101, See also

Davidson, Agricultural Credit act of 1987, Agric. Law Update 7

(Feb. 1988); Koenig and Hiemtra, More Than A Facélift For PCS,

Agric. OQutlook 22 (March 1988). Attached to this outline as
Appendix A is a flow chart of the Farm Credit System as it is

currently structured.

K. "Farm Credit Services" As 'a Trade Name, The Federal
Farm Credit Corporation Of America, and The Farm Credit
S Qouneil Th IR : :

As has been briefly described above and is discussed
elsewhere in this outline, the Farm Credit System consists of
various "system institutions,” ‘most notably the district Farm
Credit Banks, Banks For Cooperatives, and various federal land
bank associations and production credit associations within each
district. ‘Bach System institution is a federally-chartered
instrumentality ‘and, "as such, is a separate legal entity.
However, the variois institution$ often hold themselves out as

being, or being a'patt of, ®rFarm Credit Sérviceé.“ T‘Farm Credit
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Services® is a trade name; it is not azlegal entity; Aécbrdingly,
"Farm Credit Services," as such, is not°capable of suing or'being
sued, - |

The various Farm Credit System banks are authorized to
create organizations to perfdrm certain fhnctions or services for
the banks. 12 U.8.C.A. § 2211 (West Supp. 1988). fTwo such
organizations have been organized under charters issued by the
FCA. The first, initially established in July, 1985, by the
district banks, is the Farm Credit Corporation of America (FCCA)
located in Denver, Colorado. Among other things, the FCCA .
provides centralized financial and management gquidance to the.
district banks. The second;"the'Farm Czeditlcouﬁcil; is thé trade
‘association of the System banks and associations. Essentially a

lobbying organization, its offices are in Washington, D.C.

"III. LITIGATION INVOLVING THE FARM CREDIT SYSTEM

"A. Pederal Jurisdiction:

Federal jurisdiation over FLBAS and PCAS is limited,
Unless diversity cf’éifiZenSﬁip"exists to satisfy the requirements
of 28 U.5.C.A. § 1332 (West 1966 & Supp. 1988), the only other
currently possible bases for federal jurisdiction over FLBAsS and
PCAs are (1) federal question jurisdiction under 28 U.S.C.A.
§ 1331 (West Supp..1988)ipreﬁised_oﬁ'the'theoxy that the Farm
Credit Act, as amended, implies a private cause of action; (2) the
Racketeer inflaenceﬁ And Corrupt Organizations Act, 18 U.S.C.A.

§5 1561-1968 (West 1984 & Supp. 1988); and {3) the BEqual Credit
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Opportunity Act, 15 U.S.C.A. §§ 1691-1691f (West 1882). As will
be discusséd; tﬁe pfevailing view is that the Farm Credit Act of
1971 does not cfeate an implied private cause of action. Whether
claims based on the Farm Credit amendments Act of 1985 and the
Agficuitﬁr%i Credit Act ﬁf 1987 will be held to satisfy 28
U.5.C.A. § 1331 is curzently an unresolved issue, at least at the
appella;g ;evel. apwevg;, the Eighth Ci;cu;t and ;he_ﬂihnesota
Court of Appeals have rgcently:held that the 1985 Act did not
_créate.an”imélied pfiyate right_of ac:ion_for damages, Redd.v.

Federal Land Bank of St. Louis, 851 F.2d 219 (8th Cir. 1988);

Ebenoh v, Production Credit Association .of Scutheast Minnesocta,

426 N.W.2d 490 (Minn, Ct. App. 1988),

1. Status As Federally Chartered Instrumentalities:

The mere status of the FLBA's and PCA's as
federally chartered instrumentalities of the United States
does not create federal court jurisdiction.

{a) The FLBAs and the PCAs are federally

chartered instrumentalities of the United States,

12 U.8.C.A, §§ 2091 (West Supp. 1988) (FLBAs); 12

U.8.C.A. §§ 2071 (West Supp. 1988) (PCAs),

{b) 28 U.S5.C.A. § 1349 (West 1876) provides as

follows:

The district courts shall not
have jurisdiction of any civil _
action by or against any corporation
upon the ground that it was _

- incorporated by or under an Act of
Congress, unless the United States

is the owner of more than one-half
of its capital stock. ;
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{c) 28 U.8.C.A. § 1349 has been held to preclude
federal court ]urlsdlctlon over a claim against an

FLB premzsed on an allegatlon that the FLB was a

fedezally chartered 1nstrumentallty Federal Land

Bank of Columbla V., Glorla Plper Cotton, 4190

P, Supp 169 (N D, Ga 1975) {also holdlng that the
FLB was not an agency w;thln the meanzng of 28
u.s. c A SS 451 and 1345 (West 1976})
'(d) Also, System 1nst1tutlons are generally not
'con51dered forexgn corporatlons under state
certlflcate of authorlty statutes. ThlS is because
(i)t is well settled that
"[clorporations created by the
-authority: of the United States are
not foreign corporations but have
legal existence in every state in
which they may transact business

pursuant to the authority conferred
upon them by Congress.”®

Federal Land Bank of S5t, Paul v, Gefrob, 390 N,W.2d 46, 47

~(N.D. 1386) {(citing Pederal Land Bank of Omaha v. Felt, 368

N.W.2d 592 593 (S.D., 1985)) See also Federal Land Bank of

St. Paul v. Bagge, 394 N.W.2d 694 {N.D. 1986), and Kolb v.

Naylor, 638 F.Supp. 520 (N.D. Iowa 1987),
- 2. - Citizenship:

For purpose of diversity and other jurisdictiocnal
bases, a System institution is "deemed to be & gcitizen of
the State, commonwealth, or District of Columbia in which
its principal office is located.® 12 U.S.C.A., § 2258 (West

1380); Engelmeyer v. Production Credit Association of The

Midlands, 652 F.Supp. 1235 (D.S.D. 1987).
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3. Pifrh Amendment

Thare is no federal questlon jurisdiction under 28
u.8.C.A. 5§ 1331 agalnst an FLBA or PCA based on a claim
arising under ;he £ifth amendment to the United States
Cdnstitution bec§ﬁsé Ehdéﬁﬂghﬁitiég ;fé private rather than

gbvernmehtﬁl Birbéck v, Southern New England Production

'Credlt Ass n., 606 F. Supp 1030, 1034 35 {D. Conn. 13985)

(c1t1ng DeLalgle V. Federal Land Bank of Columbla, 568

F.Supp. 1432, 1439 (S.D.ca. 1983)), rederal Land Bank of

‘Wichita v.'Jbét;'Nc 86CA0510 {Cclo. Ct ADpP. August 4,

1§58) (available on Westlaw, ALLSTATES database, 1988 WL
B2272). However the: Elghth Circuxt has found a "colorable
basis® for jurlsdlctlon for a flfth amendment claim against
a ?CA baaed on the “perva51ve 1nvalvement of the federal
government in the creatlon and Qperaton of the production

credit a55001at10n3'“ Schlake v. Beatrlce Production Credit

Ass'n., 59% E.Zd-278f_2&; {8th Cir. 1379) (citing Duke Power

Co. ¥, Carolina.Enyizonmental Study Group, Inc. 438 U.S, 59

(1978) ), oo oY

4. Federal Common Law:

_There is no 28 U.S.C.A. § 1331 jurisdiction under
the federal common law based on a claim of breach of
. fiduciary duty. . Birbeck, 606 F.Supp. at 1039-44; Boyster v,
Roden, 628 F.2d4 1121, 1125 (8th Cir. 1980) (holding that the
fiduciary obligations of the FCS institutions are governed
by state law, not federal law.)  The fiduciary obligations
. ©of FLBAs and PCAs will be discussed in greater detail later

in this ocutline,
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5. - Section 1983'

| There is no 28 U.s.cC. A. § 1343 jurisdiction based
on a c¢laim ar151nq under 42 U. S C.Aa. 5.1983 because federal
instrumentalities are not persons subject to section 1983
liability. Bi;bgck, 606 F.Supp. at 1044-45.
6. Tucker Act:

Unless_thgre is at issge a claim_basgd_on a
‘substantive right,.there is no jurisdig;ign uPder the Tucker
Act, 28 U.S.C.A. § 1346(a)(2) (West Supp. 1988). The Tucker
Act does not create substantive rights. .Birbeck, 606
F, Supp at 1045, Also, the Tucker Act does. not extend to
entltles 1n whlch the United States has no proprietary
;n;erest...

7. Truth In Lending:

In virtually all instances, FLB and PCA loans will
be exempt from thg disclosu;e requirements of the
Truﬁn-rn-Lend;ﬁg_Act, 15 u;s.g,a._§ 1601(a) {(West 1982),
becau§e c;edi;_;ransactiops primarily fg: agricultural

purposes are exempt., 15 U.S.C.A. § 1603(1} (West 1982).

Gregory v, Federal Land Bank of Jackson, 315 80,24 1200
(Miss, 1987)..

8. Federal Tort Claims Act:

The correct rule is that FLBAs and PCAs are not
‘agencies for purposes of the Federal Tort Claims Act, 28

U.8.C.A. § 1346(b) (West 1976). South Central Iowa

Productlon Credzt ass'n v, Scanlon, 380 N.W.,2d 699, 700-03

_(Iowa 1985) and Kolb v, Naylor, 658 F. Supp 520 {N D.Iowa

1987} However, the Hontana Supreme Court recently took the
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opposite position on this issue. In Toocke v. Miles City

Production Credit Association, No. 87-409 (Mont. March 3,

1988} (available on Westlaw, MT-CS database, 1988 WL 27167),
the Montana Supreme Court held that PCAS are subject to the
Federal Tort Claims Act. The Tookes brought suit against
the PCA in state court, alleging that the PCA had breached
its fiduciary duty and committéd'ffaud‘in considering the
Tookes' loan application. The court found that £he case
should have been brought under the Federal Tort Claims Act
(FPTCA) for two reasons.  First, the PCA was a federal

instrumentality under the test set out in Lewis v. U.S,, 680

F.2d 1239 {9th Cir. 1982), and, as a federal
instrumentality, it was subject to the PTCA unless the FICA
specifically exempted itlﬁrcm'covezéga;' Second, while the
FLB and the FICB were specifically exempted from the FTCA,
PCAS weére not; thus they were subject to the FTCA, at least
in the opinion of the Montana Supreme Court.

The decision is unsound. 1In éssence, it is premised on
the notion that the federal government exercises® control
over the . . . [PCA's] detailed physical performance and day
to day operaton.® Slip op. at 7. Although recent federal
legislation governing theé Farm Credit System has been
increasingly prescriptive, and the FCA has acquired the
status of an independent regulator, production credit

“associations continue to be”farmer—éwned'codpezatives with

considerable autonomy. See generajly Sikestén Production

Credit Association v, Farm Credit Administration, 647 F.

supp. 1155 (E.D. Mo. 1986); Colorado Springs Production
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Credit Association v. Farm Credit Administration, Nos,

88-0574, 88-0583, and 88-0584 (p.D.C., July 18, 1988)
(available on Westlaw, ALLFEDS database, 1988 WL 765313,

9. Securltles Act:

FLBA and PCA Class B stock is not subject to the
Securities Act of 1933, 15 U, S c. A § 77c(é)(2) {West 1981),
or the Securltles Exchange Act of 1934, 15 U.8.C.A. § 77a

(West 1981). Dau v. Federal'Lahd'Béhk'of'Oméha; §27 F.Supp.

346, 348 (N.D.Iowa 1985); Segeér v. Federal Intermediate

Credit Bank of Omaha, 850 F.2d 468"{ath Cir. 1988).

10; Federal Indenture Act:

FLBA and PCA stock is exampt ‘under the Federal
" Indenture Act, 15 U.S.C.A. s 7 ddd(a)(4)(A) (West 1981).
Dau, 627 F Supp at 349 {alsg regects clalm under the
federal Real Estate Settlement Procedures Act, 12 U.8.C.A.
§§ 2601-2617 (West 1989 & SUpp 1988), because of the

eXemptions for parcels in'excess of 25 acres}.

El;"thél'Crédit'o?pd:tunity'Actf
Farm'érédit'Systém institutions are subject to the
Equal Credit Opportunlty Act, 15 U.S.C.A. §§ 1691~1691f

'{West 1982 & Supp, 1988),

12, Fai; Debt Coliection Practices Act:

' In virtually all instances, FLBAS and PCAs will be
exempt from the Pair Debt COllection Practices Act, 15
U.5.C.A. §§ 1692= 1693r (WESt 1982 & supp. 1988); because the

debt was not incurred for personal, famlly, or household

pur§o$és;“' 15 U.S.CQA. § 1692a(5§. Munk v. Federal Land

Bank of Wichita, 791 F.2d 130, 132 (10th Cir. 1986).
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13. Implied Cause. Of Action Under The Farm. Credit Act
of 19771 And The Farm Credlt Amendments ACt Of L1985:

Clalms of an 1mplled prlvate rlght of actxon under
the Farm Credlt Act of 1971 as the Act eXxisted prior to the
effectlve date of the 1985 amendments have been

unsuccessful Aberdeen Productlon Credit Assocaatlon v,

Jarrett Ranches Inc ’ 638 F. Supp 534 (D.5.D. 1986); Smith

V. Russellvzlle PerUCthH Credlt Assoc1atlon, 777 F.248 1544

(11th clz 1985) Bowllng v, Block,' 785 F.2d 556 (6th Cir.

1985}, Sprlng Water Dalry Inc V. Federal Intermedlate

Credit Bank of St. Paul 625 F Supp 713 (D Minn. 1986);

Apple V. Mlaml Valley Productlon Credzt Association, 614

F. Supp 119 {s D. Oth 1985), Hartman v, ?armezs ?roductlon

'Credit Assoc1ation of Scottsbuxg, 628 F Supp 218 {5.D.Ind.

1983), Corum Vs Farm CEEdlt Servzces, 628 F. Supp 707

{D.Minn, 1985), Productlon Credlt Assoc13t10n of Worthlngton

v. Van Iperen, 395 N,W,Zd 35_{Mlnn. Ct. App. 1986); Johansen

v, Productlon Credlt Assocxatlon of Marshall Ivanhoe, 378

N W.2d 59 (M1nn C:. App 1985), Yankton Production Credit

ASSOClatIQn v, Jensen, 416 N W 2d 860 (S D 1987} In

'vxrtualiy all of those cases, the borrowers were seeklng the
benefit of the loan serV1c1ng regulatlons, 12 C,F.R,
§ 614 4510(d){1) and (2} {1986), promulgated pursuant to the
Act, _
| As it exxsted przor to the regulatlons promulgated
under the 1985 amendments, 12 cC. F R § 614. 4510 prov1ded, in
relevant part, that System banks and assoc1atzons that were

orlglnatlng ‘lenders were to “adopt loan servic1ng policies

wp 1010P/0213J0 “28w
LY



and Qrocedpres:to assure that loans will be serviced fairly
and eguitably for the borrower while minimizing the risk for
~the bank and associations.” Also, 12 C.F.R..
§ 614.4510{6)(l) aﬁﬁ (2) provided that the:“poiicy shall
provide a means of forbearance for cases when the borrower
is cooperative, ﬁaging_an nonest effort to meet the
conditiqné of the loan contract and is capable of working
”out:oi the_debt.pu:den;f |
At the_risk of oversimplifyng the issue, the
courﬁs_théﬁ héﬁeﬂrejecteﬂ_the argument that the Farm Credit
Act of lQ?i iﬁplies a private cause of action have done so
on two basic_grpunds} ?i;st,fgith"the.exception of one
federal dist;ibt'bbuﬁt,'hbhitanave refused to find that the
fotbearahﬁe:pqliCiés'cbhteﬁpiated.by'the_former 12 C.F.R.
S_614.4510:§rejsu55tantive fuies'haVing the'force and effect

of law, CompaxelDELaigle'v;'éedétal Landeank of Columbia

568 F.Supp. 1432, 1436-38 ($.D.Ga. 1983) (concluding that
section 614,4510 has the "force and effect of law") with

smith v. Russellville Production Credit Association, 777

F.2d at 1547-48 ("we disapprove of DeLaigle v, Federal Land

Bank of Columbia, Supra, to the extent that it may be

inconsistent with this opinion®). Rather, the forbearance
rules have been found to be merely °general statements of
agency policy® and therefore did not provide a basis for an

‘implied cause of action. Smith v, Russellville Production

Credit Association, 777 F.2d at 1548; Federal Land Bank of

Springfield v. Sanders, 108 A.D.2d 838, 485 N.Y.Supp.2d 342

(N.¥. App. Div. 1985}.
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The second ground for rejecting assertions of an
implied cause of action under the Farm Credit Act of 1971
has been theé absence of any legislative history reflecting a
Congressional intent to imply a federal remedy. In applying
the fourfold test for ascertaining the existence of an
implied cause of action in a fedéral statute enunciated in

cort v. Ash, 422 U.S. 66, 78 (1978), the courts have tended

to focus on the legislative intent prong of the test. The

conclusion of the court in Bowling v. Block, 602 F. Supp.

667, 670=-71 {8.D. Ohio 1985) is representative:

It is readily apparent that the Farm
"Credit Act merely established the machinery
by which its purpose, to augment the amount
of 'credit available to the farming
community, would be effected, It does not
“ereate specifivienfordéable rlghts which
would necessitate the existence of a private
‘right of action. Further, the Act intimates
that the specific entities it creates for
‘the purpose ‘or providing the needed credit -
the production credit associations, the .
federal land bank associations and the banks
for cooperatzves - are to be operated much
"like any other private lendlng 1nst1tut10n.,
~Therefore, whatever disputes arise. between .
plaintiffs and the nonfederal defendants
must be resolved in the same manner that
such' a dispute would be resolved if the
defendants were common banks or savzngs and
loans. :

_ Thus; the issue of whether the Farm Credit Act of .
1971, prior tn its 1985 amendment, creates an implied cause
 .of actlon_appears to be firmly resolvgd ln ;pa_negatlve. In
';ig$t of #g#éhi_deéiéiphs, the same also may be said for the

issue:of_whé;her the act, as_ameﬁdéd ih:1§85,_c#§ated an

impiied cause of action.
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The enactment of the 1985 amendments arguably
strengéhedfarguments foz an implied cause of action in at
least two réspects, First, tﬁezaﬁéilability of forbearance
became no longer éoleiy.a hattez of ihstitﬁtional policy.,

It was a congressicnal mandate, 12 U.S.C.A. § 2199(b) (West
Supp. 1986). Second, the legislative history of the 1985
amendments appeared to support the argument in favor of an
implied cause of action.. .In particular, during the floor
debate in the House, Representative De La Garza, the
Chairman of the House Committee on Agriculture and sponsor
of the House bill (H.R. 3792) that formed the basis for the
Act stated that ®. ., . it would be my understanding that the
rights . . .. [in thequgi sha;;.be enforceable in courts of
law.® 131 Cong. Rec. H 11518~1% (daily ed. Dec. 10, 1985},

The test for determining whether one has an
implied cause of action for relief under a federal statute
was articulated by the United States Supreme Court in Cort

v, Ash, 422 U.S. 66 (1975). 1In Cort v. Ash, the Court

listed several factors that were "relevant® in determining
whether a private remedy is implicit in a statute not
expressly providing one. 422 U.S. at 78. Those factors are

- as follows: .

-~ -, Pirst, is the plaintiff "one of the
class for whose especial benefit the statute
was enacted ., . . that is, does the statute
create & federal right in favor of the
plaintiff? - Second, is there any indication
of legislative intent, explicit or implicit,
either to create such a remedy or to deny
one? - . ... -Third, is it consistent with the
‘underlying purposes of the legislative
scheme to imply such a remedy for the
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plaintiff? . . . And firalliy, 'is the cause
of action one traditionally relegated to
state lavw, in an area basically the concern
of the States, so that it would be
inappropriate to infer a cause of action -
based solely on federal law?

422 U.S. at 78 {emphasis in original) (citations omitted),
Shortly after the eriactment of the 1985
amendments, two courts offered, in dicta, observations as to

whether the 1985 amendments to the rFarm Credit ‘Act would
support a private cause of action. However, in both cases,
‘the court did not need to resolve the issue ‘because the
plaintiff was asgerting claimg based on the ‘Farm Credit Act

arising prior to its amerdment in 198%. “In the first case

to be reported, Aberdeen Production Credit v, Jarrett

Ranches, Inc., 638 F. Supp. 534 (D.S.D. 1986}, ‘the court

noted the remarks on . the House floor by Representative De La
Garza. However, because the acts challenged by the
plaintiff occurred prior to the enactment of the 1985
amendments, the court's remarks were limited ‘to the

following:

This Court does not read this statement
“to indicate that all regulations of the Farm

Credit System were intended to be
enforceable in courts of law. The statement

was expressly made in reference to

"borrowers’ rights® established in Title

111, §:301 et seqg. of the 1%8% Farm Credit
Amendments Act = the “rights® of disclosure

and access to documents, The defendants are

-not claiming any viglation of . rzghts
aliedgedly &stabllshed under the:

1985 amendments.  Therefore, this Court is
not required to ceonsider the significance of
" the 1985 Farm Credit ‘Amendments Act in
‘determining the exlstence of & prlvate case

of action.
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838 F. Supp. at 537.

In the second case, Production Credit Association

of Worthington -v, Van Iperen, 396 N.W.2d 35 {Minn. Ct. App.

1986), the court alsc found it unnecessary to resolve the
issue of whether the 1985 amendments created a private cause
of action. A decision was unnecesary because "the
amendments referred to by the [appellants]: were not
effective until after the contract date between the parties
herein.” 396 N.W.2d at 38, 1In passing over the guestion,
however,. the court correctly noted that the "substance of
the Act® must also be examined and that exclusive reliance
could not be made on the statements of Representative De La
Garza. Id. The Minnesota Court of Appeals later held that
no implied private cause.of action exists under the 1985

- Act, Ebenhoh v. Production Credit Association of Southeast

Minneséta, 426 N.W.24 490 (Minn. Ct., App. 1988).
‘Subsequently, in actions where the issue was sguarely
presented, two federal district courts rejected contentions
that the: borrowers' rights provisions of the Farm Credit
Amendments  Act of 1985 created an implied cause of action in

- favor. of Parm Credit System borrowers.. Redd. v, Federal

Land Bank of St. Louis, et al,, 661 F. Supp. 861 {E.D. Mo,

1987) aff'd, 851 P.2d 219 {(8th-Cir. 1988); Mendel V.

Production Credit Assoc, of the Midlands, 656 F.. Supp. 1212

- {(D.8.D, 1387){appeal pending}.. However, addressing a
related issue, the Supreme Court of Morth Dakota held that a
federal land bank’s failure to comply with the System's

forbearance regulations may afford a basis for an equitable
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defense to a foreclosure action notwithstanding the absence

of an implied_causg of. action. -Federal Land Bank of St.

Louis v, Overboe, 404 M.W,2d 445 (N.D. 1987). (This case is

discussed in greater detail latéer in thié'outline.)
in Redd, the district court relied on the House
Report’s discussion of the rejection of an amendment to the
1985 legislation that-would have held "directors and
-officers of the System personally and individually liable
- for damages suffered when they knowingly violate ., . . [the]
Aot 0r any rate regulation or order issued thersunder® as
indicating an absence of any intention t¢ create a private
cause of action.  H.R. Rep. No. 425, 99th Cong., lst Sess.
‘44, reprinted.in 1985 U.S. Code Cong. & Ad. News 2587,
2631, . It bolstered its reliahce on the House Report by
concluding_that the Act's granting of cease and desist
powers to the Farm Credit Administration reflected a
Congressional ihtention to 80 limit the remedy available for
--violations of.the Act,. Redd, 661.F. Supp. at 863 (citing 12
U.8.C.A. 8§ 2261, 2264, 2267{b),:2268{a) and {g}, and 2269
{West Supp. 1986))., The court discounted the statement by
“Representative De La Garza on the House: floor expressing his
understanding that the Act c:;aped & private cause of action
- by finding that understanding to be inconsistent with the
Act’s creation of a remedy in favor of the Farm Credit
Administration., ~Redd, 661 F. Supp. at 863-64 (citing 131

Cong. Rec, H11518-19 (daily ed. Dec., 10, 1985)).
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The Eighth Circuit affirmed the district court's
decision in Redd by finding that the second and third tests

under Cort v, Ash were not met. The Bighth Circuit agreed

with the district court that the remarks of Representative
De La Garza were .not binding on the court in determining

. whether an implied cause of action exists. The court Looked
at.the_fsubs:ange.of the amendment to determine whether a
cause of action should be implied, rather than the comments
of committee persons as they field gquestions about the the
bill.? gggg,IBSl F.2d at 222. The ®ighth Circuit reasoned
that Congress was aware of the enforcement problems in the

.~ Act, but the court found that Congress. had answe;ed the
problem by granting the FCa b:oaéicease and desist powers.
12 u.8.C.A, § 2261 (West Supp. 1988). The granting of such
broad regqulatory powers suggested to the court that Congress
did not intend to grant member-borrowers. a private right of
action,

The third test under Cort v. Ash also provided grounds

for the Eighth Circuit to determine no implied cause of

action exists. The court found that the purpose of the 1985

Act .was -to strengthen the financial condition . of the

System.  Thus, the .court reasoned that granting money

damages to the Redds would deplete the already_diminisﬁing

.resources of the system and defeat the legislation'’s purpose.
In Mendel, the district court :eached,the opposite

conclusion of the Redd court with respect to Representative

De La‘GarZa's zemazk,  Et'fouhd ﬁhét-Representative De La

Garza's statement was Sfoicientfto_dembnstuate intention to
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create a private remedy., Nevertheless, the court also found
that the underlying purpose ¢f the 1985 amendments was to
"shore up® the finances of the System, and that allowing
. borrowers who were not :given:their rights to recover
- monetary damages against . a System institution would be

‘inconsistent with that purpose. On that basis, the court

- invoked the third element of the Cort v. Ash test to deny a
private right of action.~ .

The cease and desist powers of the FCA were not
addressed by the district court in Mendel. However, Mendel
ks currently on appeal to the EBighth Circuit, and, because
“Meéndel preseénts.essentially the same issue that was
presented in Redd, it may be assumed that the FCA's cease
‘and desist powers will again be addressed. Moreoever, as
will ‘be discussed Subsequently in this -outline, several
‘recent federal district court decisions have addressed the
issue of whéther the 1987 Act created an implied private
rright of action, 1In-each of these cases, the System
institution defended on the grounds that:the ¢granting of

- cease and desist powers 5o the FCA in the 1983 Act reflects
a gongreéssional intention to placde the Act's enforcement in
" £he hands of ‘the FCA, Tiot member~borrowers through an
‘implied private right of action. "The following argument,
one ‘made by the Federal Land Bank ‘of St. Paul, is
representative of the System's -argument on the issue:
gggé”went.beyond pridzzcircuiﬁ caségland:
held -that there is no private right of action

for damages under the 1985 amendments to the
. Farm Credit Act. 1In’'so holdirg, this Court
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acknowledged that Congress, in enactzng the 1985
amendments, was aware of tensions between the
Farm Credit System and its borrowers and
"intended the statute to prov1de additional

protections for borrowers to ensure that they
received fair treatment, due process, and every
realistic cpportunlty to avoid liquidation and
gtay in business.® The Court nonetheiess
concluded that nothing in the language or the
leglslatzve history of the 1985 amendments
revesxled any legislative intent to imply a

private right of ‘action on behalf of .
farmer~borrowers., In this regard, the Court
focused on the grant to the FCA of 'extensive
enforcement powers parallel to those of bank and
thrift regulators,' and concluded: '{sluch

-~ broad regulatory povwers suggest that no private
rlght of actlon was 1ntended

The analy51s applied to the 1985 amendments
in Redd compels the conclusion that there is no
prlvate right of action under the 1987 Farm
Credit Act amendments here at igsue. Congress
explicitly considered the guestion of pr;vate

remedies during its deliberations over what
became the 1987 Act. The House version 1ncluded
a provisioh that gave bdrrowers the right to sue
any Farm Credit institution for violation ‘'of
any duty, standard, or limitation prescrlbed
under the [Farm Credlt] Act and owing to the
borrower."' 'H.R. Conf. Rep. No. 100-140, 100th

Cong., lst Sess, 178, reprinted in 1988 U.S.
Code Cong.” & Admin. NewWs 29n6, 2973. The Senate
version contained no comparable provision., When
the 1987 amendments went before the conference
committee, the committee deleted the House
provision, and its Report expressly noted this
elimination of a "Borrower's right to sue® .
‘provisgion., ~See H.R. Conf. Rep. No. 100-140,

100th Cong., (St Sess. 178, reprinted in 1988
U.S. Code. Cong. & Admin, NeWs 2956, 2973.
Congress is presumed to know how courts and

agencies have interpreted federal statutes. .
‘Reenactment of 'a statute, unchanged, is evidence
of legislative recognition and approval of przo:
congistent judlczal interpretation, See
Midlantic Nat'l Bank v, New Jersey Dept. of Env,
Prot., 474 U.S. 494, 501 (19868); National Lead
Co. v. United States, 252 U.S. 140, 146 (10920);
Johnson v. First National Bank, 719 F.24 270,

277 (8th Cir., 1983). Here, the congressmonal

- approval ig exuplicit, since Congress re;ected a
proposed prlvate right of action in passing the

1987 Act. - Compare Flood v, Kuhn, 407 U.S. 258,
283 (1972).
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In short, as was true of tne 1985
‘améndments, Congress clearly intended to afford
farmer-borrowers additional prstectlons in

- enacting the 1987 Act. However, Congress did
not create a private rlght of action to enforce
these protect;ons. Instead, as this Court
concluded in Redd, Congress intended that the
broad cease and Eesmst and othe: regulatory
powers vested in the FCA should ‘be the exclusive
‘means of eénforcing the 1987 Act so as to
reconcile the broad Congressional purposes of
both protecting farmer borrowers and 3351st1ng

'ffarm credlt lenders.

_srief_af_Appéxiagg'at 17-20, Martinson v. Federal Land Bank

of st, Paul, No. SS%EII{D{N;D.'Apfil 2, 1988), appeal filed,

ﬁd._8$¥5202'N.2._{Sth'Cif; May'20;_;988} {footnotes
omitted);' Maptiﬁ50ﬁ has bean:cgngblidatéd for appeal with

Leckband v. Naylor, No. CV3-88-167 (D. Minn. May 17, 1988),

'appeal filed Nc. 88 -5301 MN (Sth Clr. Juiy 18, 1988)

_ The flaw in the System s argument .against an
implied prlyate_rlght of agtzon based.on_the FCA's cease and
désistﬁpbwefs-is_tha£~i; does_nbtfatknowieage that the

 Uni;§d_St§te$:su§:éme épurt has'hggd tﬁatswhere the
admihistfatiﬁé aﬁtﬁo:ity_or pro¢§35_cfeatea by the statutory
scheme is inédequate tQ'insure fullﬁpatticipaticn by the
aggrieﬁed party;_the existéncé'gf an'admihiétraﬁive "remedy”

- will not be a bar to the_exercise of federal court

ju;isdictiqn,_ Canhon'v; Uhiversity:of ¢hiqago, 441 U.Ss,

677, 7@4'h #i'(i??S) FdrveXamﬁie,'inZRbsaﬁo v, Wyman, 347

U+S. 397 {1970}, the Court permztted welfare recipients to
lahallenge a New Ycrk statute as belnq 1ncompat1ble with a
federal statute desplte the exxstance of an administrative
lremedy avallable to states partlclpating in the welfare

program. The Court noted.
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Whether HEW [the administrative agency] could
provide a mechanism by which welfare recipients
could theoretically get relief is immaterial.
It has not done so, which means there is no
basis for the refusal of federal courts to
adjudicate the merits of these claims.

- 397. 0.8, at 406 n.g,

With respect to the FCA's powers, although these
powers could theoretically be used to protect borrowers'
‘rights, the FCA has not promulgated any regulations
authorizing their use in that manner. Moreover, there is
neither statutory nor regulatory authority for a borrower to

- seek the invocation of the FCA's powers or to participate in
.any.way in any FCA proceedings. As Rosado indicates, the
mere. theoretical availability of relief is not enough.

As a practical matter, the FCA simply does not
have the staff to do much, if anything, about the infinite
variety of the individual grievances that may arise with
‘respect to the thousands of distressed loans neld by the

- System if_and_ghen those loans are: considered for
crestructuring.  In-addition, it is questionable whether
Congress intended that .the mission of the FCA should be to
protect the rights of dindividual borrowers. To the extent
-that the FCA's functions were modeled on the examination
cauthority of the examiners who act under the National Bank
Act, the Federal Reserve Act, and the Federal Deposit Act,
there is no reason to believe that Congress intended that

the_FCA be the;atbit:atoz of individual member-borrower's
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grlevances against Farm Credit. System lenders. Such
d;sputes in analogous contexts are properly matters for the
courts, not bank- examlners
Moreover, the member borrower.mwﬁérshlp of the Farn
Credit System should not be diluted or destroyed by
engrafting. on it an administrative process similar to that
in place for the Farmers Home Administration. The System's
lending institutions are not federal agencies, and they
- should not be administered as. federal agencies. - Although
. they are federally charbtered, the System's lending
- institutions are membér-borrower owned, and that ownership
should be respected. : Respect for the member-borrower
—ownership of: the System compels the conclusion that it is
the member-borrovwer who.should heold respoﬁsibility for
initiating enforcement of: the Farm Credit Act.
cPor a-more detailed discussion of the law
regarding implied private rights of action, see e.g. Note,

Howard v. Plerce;  Implied Causes of Action -and the Ongoing

Vitality of Cort v. Ash, 80 N.W.U.L. Rev. 722 {1388);

Bruner, Implied Private Rightg of Action:  The Courts Search

‘For Limitations In A Confused Area of the Law, X3 Cumb. L.

‘Rev. 56% {1983); Golidstein, Implied Private Rights of Action

Under FPederal Statutes: - Congressional Intent, Judicial

. beference, or Mutual Abdication?, 50 Pordham L. Rev., 611

{1882). -

" Unlike the issugg in Redd 'and Mendel; the issue

presented to the North Dakota Supreme Court in Overboe

assumed that the Farm Credit Act d4id not afford borrowers a
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riéht 5f'aétioh,. Iin Overbdé,'thé qdésﬁion'Qas Qhether, in
the absence of a private right of action, a borrower could
‘assert a fedéral land bank's failure to follow the System's
forbearance regulations asg =a defénse to a foreclosure
action, Relying on a line of cases that have allowed a
mortgagee's fajilure to'foliow-HUD mcfﬁgage servicing
regulations promulgated under the National Housing Act to be
asserted as an affirmative defense notwithsﬁanding the
absence of a privaté'cau59'bf action under that Act, the
court res¢lvéd the issue favorabiy'to the borrower, See

vt

' e.g. Brown v. Lynn, 392 F. Supp. 559 (N.D. I1l. 1975).

The administrative forbearance defense permitted
by the Overboe court permits judicial consideration of both
the procedural and substantive aspects of the System
ingtitution's action. In'ﬁhéf'fegard; the initial inquiry
is whether the institution "has established a general policy
of forbearance and whether it applied that policy in
arriving at its decision to seek fbfeclosure,“ 404 N.W.24
at 449-450. TIf the trial court finds that the borrower's
gualifications were considered by the institution in
aécordanée"with'iis'prQCéduréé; ihe'couftus teview of the
merits of that consideration must be confined ﬁozwhether the
insﬁitution.abuséd'ihs discretion., 1In other words, to
prevail,'the borrower must show that.the'insfituﬁicn acted
in an "arbitrary, capricious, unreasonable or unconscionable
manner.® 404 N.W.2d at 450, The Overboe court indicated
that appellate review of a trial court's determination of

the substantive issue will be guided by the standard of
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whether the abuse of discretion standard of review fappears
to have been mlsapprehended ot grossly m1sapplled Id.

(cxtlng Unlversal Came:a Corp, v, National Labor Relations

Board, 340 U.s. 474, 491 (1851)).

14 lmplied Cause of Action Under The Agricultural

_ Credit Act of 1987

| The 1987 Act does not exgressly provzde a private
.cause of actzon agalnst 1nst1tut10ns of the Farm CIEdlt
System. HOWever, member-borrowers have asserted in actions
in several jurlsdlctlons that the 1987 Act created an
lmplled private cause of acelon. The fellowlng cases
involve bor;owe;e' ettempte to_enﬁeree the.borrowers‘ rights
prov151ons of the 1987 Act through the asseztlon of an
lmplled cause of actlon*

A, quht of Fzrst Refusal

Martlnson v, Federal Land Bank of St. Paul, ¥No.

88 31 (D N D. Aprll 21, 1988} (order granting preliminary

| 1n]unctlon), eppeal_flled, No. 88m5202 ND {(8th Cir. May 20,
1988) The Martinsons had volentarily conveyed ;heir land
to the FLB in order to avold foreclosure._ on March 7, 1588,
the Ma:tlnsone recelved a letter fzom the FLB advzslng them
that the FLB had elected to sell thelr land at a publlc
.auctlon and that they could exercise thelr rlght of first
fefusal by matching the hlgh bld at the auctlon. The
Martlnsons flled suit asklng the court to en301n the
scheduled auctlon because the method selected by the FLB to
fulfill the rlght of first refusal would deprive them of

their right to reacquire their land at its appraised fair
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market value. The court enjoined the proposed sale after
finding that the Martinsons had demonstrated the likelihood
of success on the merits.. Tr, of Proceedings at 1.

Leckband v. Naylor, No, 3-88-167 {D. Minn., May 17,

;988) (or@er granting.preliminary injunction), appeal filed,

No. 88-5301 MN .(8th Cir. July 18, 1988). The Leckbands
asked_the court to enforce the right of first refusal
granted them under the 1987 aActk. See 12 U.85.C..§ 2219a{b)_
(West Supp. 1988). Thg FLB. had scheduled a public auction
of iheir ﬁézmerly owned farmland and had not given them the
right to purchase theilgnd at its fair marker value. The
FLB argued that by using the public auction method of
selling land in their inventory, they were nqt required to
comply with the provision requizing notice to the former
owner, and that the court, in any event, should not decide
the issue before the FCA published proposed regulations
which would interpret the statute, The court enjoined the
FLB from selling the land by auction without first offering
the Leckbands ;he right to purchase the land at its
.a§pf§iséd valve, Slip op. at 9.

B. Restructuring .

Stainback v. Federal Land Bank of Jackson, No.

GCBé-2stBsO (N.D. Miss, Peb, 5,.1988) (order granting
 preliminary injunction) (set for trial). The Stainbacks own
a farm in Leflore County, Mississippi. The Stainbacks moved
ior.a temgozazy restraining o:der and preliminary injunction
to étop the foreclosure sale of their farm. The Stainbacks

had submitted a written application to the FLB on January 5,
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1988, asking that their ldan be considered for restructuring
under the 1987 Act. The FLB responded that it would not
consider plaintiff's loanfor restructuring and it would
continue with the foreclosure sale setffoz'February 8,

1988. The court held that the Stainbacks were entitled to
"consideration for restructuring of their loan by the
defendant to determine the ieast cost alternative.® Slip
op, at 2,

"-Harper v. Federal Land Bank of Spokane, No,

CvEs~-449 JU (D. Ore,, May 5, 1988) (order granting

- preliminary. injunction), é&dppeal filed, No. 8H-4033 {(9th Cir,

July 26, 1988). The Harpers own and operateé a farm in
-Marion County, Oregon. 'The FLE and the PCA filed actions to
foreclose on the property’ in September and October 1987,
The sheriff's sale was held in March, 1988, The Harpers
-asked the ¢ourt to-enjoin the sale or transfer of their
- ptoperty pending resolution of theéir regquest for |
restructuring under the 1987 Act.uiggi'i2'u.s,c,'§ 2001 (¢)
{(West Supp. 1988). Citing Martinson and Stainback, the
court enjoined the sale.  Slip op. at 4-5,
A trial on the merits of the claims against the
FLB and the PCA was held recently in. the Harper case. The
‘court held that an implied cause of action is available
under. the 1987 Act. The court enjoined the FLB and PCA from
-evicting the Barpers untill they are considered for

restrugturing. Harper v, Federal Land Bank of Spokane,

CV88-4449JU (D. Ore,, June 27, 1988).
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Zajac v, Federal Land Bank of St. Paul, No. A3-88-115,
(D.N.D. July 19, 1988) (order granting summary judgment),

appeal filed, NO. 88-5353 ND .{8th Cir. Aug. 15, 1988)., The

zajacs_chailenged the decision by the FLB not to restructure
;heir_loan. The FLB advised the Zajacs that the cost of
restructuring their loan was greater than the cost of
foreglosingf an@_thgt pursuant to the 1987 Act, the FLB was
_no:_:gquired to :es;rugﬁuré.such_ioéﬁs,_ The foreclosure
_sale_was set for July 20,_1988, and the Zajacs asked the
court to stay the sheriff's sale, based on two. arguments,
First, the FLB was not using the proper methodology for
restructuring analysis, and second, the Zajacs had asked for
an independent appraisal and the FLB had refused to
authorize an independent appraisal. The court refused to
stop.thg fqrecLosure sale, holding thgt the FLB was not
rgqu;rad to provide an independent appraiser during
restructuring consiﬁerations under the 1987 Act, and,
without addressing the issue of whether the FLB was using a
proper method of determining which loans are eligible for
restructuring, merely foﬁnd th§£_Congzess had not authorized
private causes_of_action_unde:.the_l987 Act.

Several other cases involving claims under the 1987 aAct
have been_decided, However, noﬁe éQﬁarely presents or
addresses the implied private right of action issue, The
cases include the fqllowiné:_

In the Matter of Dilsaver, 17 B.C.D. 785 (Bankr. D.

Neb, 1988) {appeal pending). The FLB held mortgages on the

properties involved in these five bankruptey proceedings.
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The FLB asked the court to sequester rents and profits from
‘the estates.  The debtors obijected, arguing that the estates
were eligible for restructuring under the 1987 Act. The
court agreed with the debtors and refused to award the FLB
the rents and profits unless the FLB first considered the
loans for restructuring.

In the Matter of Kralus, Nb. BK86-2677 (Bankr. D. Neb.

May 20, 1988). Kraus had filed a petition under Chapter 11
of the Bankruptcy Codé7in'0ctober, 19856, The'plan was
confirmed on November 16, 1987. The Trustee filed a notice

“of intent to sell Kraus' property as allowed under the
confirmed plan. ¥Xraus filed a motion to dismiss the Chapter
11 case;" atguing that since the creditors vere institutions
of the Farm Credit System, he was eligible for restructuring

“under the 1987 Act. The court” Held that because the

" Chapter 11 plan had been confirmed, it was "entitled to
finality* and the subsequent passage of the 1987 Act would
not alter or amend the plan.

in te Pennington; No. 87-01485~BKC-DTW (Bankr.

N.D. Miss. March 22, 1988) (1987 Act does not affect the
valuation of seclured property in bankruptey).

In re Heff, No. 2-87-01838 (Bankr. S.D. Ohio
June 10, 1988) (1987 Act does not preclude borrower's
surrender of Class B stock to FLB to eliminate a portion of
the FLB's allowed secured claim in bankruptey).

'In re Bellman Farms, 86 Bankr. 10616 (Bankr. D.S.D.

CJgune 24,°1%883) {1987 Act does not mandate restructuring at

liguidation value).
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Federal Land Bank of Omaha v. Engelken, No,

C85-2062 (N.D. Iowa Aug, 25, 1988) (1987 Act does not apply
to foreclosure action where sheriff's sale was held prior to
effective date of the Act). .

Meredlth v, Federal Land Bank of.8t, Louis, No.

J-C-88-134 (E.D. Ark, July 29, 1988) (private negotiations
_ betwegn_FLB_and.th;;d party regarding sale of acquired
.préﬁerty_is not a:fgublié offering® for pu:posgsLof right of
fiéé;_rgfgsal_undér 1987 Act),

C. The Courts’ Treatment of the Implied Cause of Action

Iissue In The Cases Raising The Issue Under The 1987 act.

The Cort v. Ash test was squarely addressed in

Leckband,  Thg Leckbénds'had'étghéd that an analysis of the
Cort £est-Sﬁouid';esult"ihfthé'cobclusibn;that an implied
cause of actiOn exiSts*unger the'1987'Act with regard to the

right of first refusal, and the court agreed.

‘The first inquiry under Cort v, Ash is whether the
plaiﬁtiff ié_“qne of';he_élassifpg whoéé;egpecial benefit
tﬁe.siatute was enacted.” 422 U.S. at 78. In Martinson and
Leckband;'tbé_plaintiffs_ye;e:cleﬁrlysmembers of the class

who weré méaﬁt Eo¥bé p;oteﬁ;ed b¥ thé'rigﬁt of first refusal:

_ Agricultural real estate that 15
acquireéd by an institution of the System as
a result of a loan foreclosure or a
voluntary conveyance by a borrower
(hereznafte: in this section referred to as
the 'previous owner’) . . . shall be subject
- to the right of first refusal of the
‘previous owner to repurchase or lease the
property, as provided in this section.
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12 0.8.C. sec. 2719a{a) (West Supp. 1988},
The same must be said for Stainbacks and ﬁhe.ﬁérpers who had
a right to have their FLB loan considered for restructuring,
and, 1f the cost of restructuring was less expensive to the
FLB than foreclosure, to have the ldan restructured.

With respect to‘the'second:inQuif§ undei Cort v,
Ash, the legislative intent underlying the Act, the House of
Representatives debated an amendment to the House bill which
expressly would have given bérrowers the iight Eb sue., In
~introducing 1egisiétion, Re@réééhtaéive*ﬁaékins'of Oklahoma

‘stated:. .

My amendment would allow the borrower
the right 'to sue. 7T really believe in my -
heart that the right to sue 1s implied

v Within the Dill 1tself, DUt I think 1t is’
our responsiollity and our obligation to
‘make sure that there is no gquestion that the

borrower has that right, If a person has a
‘loan and has worKed with the Farm Credit
System and has suffered some legal wrong or
‘been aggrieved or adversely affected by
certain violations of the Farm Credit. .
System, they should have a right to be able
tO sue "’

Every one of us in this Chamber today
has heard of dicdtatorial actions, and we- o
have heard of rigid abuses from individuals
against theé farmer and against the
landowner, and they really have had no
recourse to try to remedy their problems. I
thlnk my amendment assures them that they
have that r;ght 1f ‘they can prove the wrong.

131 Cong. ae¢. 34769é:(Segtgmbg;'21;j1937):(empnasis added).
Fﬁzthe: di$cﬁssion'b$'the amendment brought about
the following exchanges with Representatives Glickman and De

La Garza:
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Mr. GLICKMAN: Mz, Chairman, I thank
for gentleman for yleldlng £0 me.,

What actually right now is the state of
the law as it relates Lo a borrower's right
to sue? He is allowed to sue under State
law, but not Federal law?

It would be useful to know what right a
borrower would have to enforce a decision by
the Farm Credit System right now in court.

Mr. WATKINS: 1T think, if the gentleman
from Kansas might recall, some States do
allow it, and some States do not.

What we are saying is, so there will
not be any mistake under this particular
Federal legislation, that it be established
that they do have the rlght to be able to
sue if they feel like ‘they have been legalliy
wronged or adversely affected by some
actions from the Farm Credit System.

Mr. DE LA GARZA: Mr. Chairman, I thank
the gentleman for yielding to me,

) I have no problem w;th the gentleman s
1ntentzon in allowing bDorrowers to sue,
although T thiRk ba31cally taey have that

rlght now,

1d. at 7693 (emphasis added) . |

The Senate also debated the rlght of individuals
to sue FCS 1nstztat10ns, Senator Burdlck of North Dakoia
offered an amendment whxch gave any pe:son, not just

borrowers, the rlght to sue:

‘This amendment 1s made necessary only
because the House, in their Farm Credit
bill, included a right to sue provision that
actually restricts the right to sue,

~ Currently, any pe:sén has the right to
sue these two entitiesg, However, the House
provision arguably Iimits this right to
borrowers of the System. This restricts
rights of persons who are not yet borrowers,
or who are former borrowers, to sue,

wp 1010P/0213J - -49-



: My amendment simply clears up this
problems and festores the Lights LO adl
Eersons, whether borrowers Or not.

My~ amendment also gives persons the
right to sue in Federal court. This does
not create additional litigation, as sonme

will arque, but only gives the option of
suing in Federal court. '

131 Cong. Rec. 8 16995 (Decgmbe: 2, 1987) (emphasis added).
Following Senator Burdick's statement, the

following exchange occurred:

Mr. BOREN: Mr. Pr951dent, I have
listened with interest as my ‘good friend and
colleagtie from North Dakota has explained
the purpose of his amendment. I have
certainly a high degree of " sympathy with the
pr1nc1ples that he has set forth

It has beeéen our hope since we have
carefully crafted this legislation in the
Scommittee that we not reopen this matter at
‘this time.  However, I am told that the
house has unduly festricted: the right of the
borrower to bring suit and that ths is the
proposal that is in the House bill. It
would be my thought, and I have also
discussed this with Senatdr LEAHY, and
Senator LUGAR will speak for himself, that
we would oppose that Houseé provision in the
conference committee, That would nave much
the same effect as the adoption Of thne
Burdicx amendment would have without our
attempting to write the actlal language of.
the amendment here on the floor at this time,

I wonder if the Senator might consider
withholding the actual offering of this
amendment with the understand;ng that the
Senate conferees would oppose the’ House
amendment in the conference

Mr. BURDICK The proposal of the
'Senator 13 very acceptabie‘ '

' Mr. BORDEN: I thank my colleague, and

I believe the- Senator from Indlana also has
the same V1aw A
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Mr. LUGAR: Mr. President, I would
confirm the understanding that the
dlstlngulshed Senator from this amendment,
We will in fact oppose the House amendment
in conference. We understand the problem,
"and wewould appreciate the Senator's not
pursusing this amendment on thls occasion.
with that assurance,.
Id. {empha51s added}.
| The Senate was concarned that the House amendment
would llm1t the ex1st;ng rlght of 1nd1v1duals to sue FCS
'lnstltutlons. The Senate opposed the House amendment in
.Conference Commlttee and the House amendment was deleted.
”H.R. Rep. No. 100—490, lOOth Cong., lst Sess. 178, reprinted
in 1988 U 5. Code Cong. & Admln. News 2723, 2973, The
plaxntlffs in Leckband relled on that leglslatlve history to
successfully argue that Congress 1ntended to provzde a
prlvate cause of actzon under the amendments. Leckband,
. slip op. at 7 9. |
| | In Dllsaver, the court found evidence of
leglslatlve lntent tha£ borrowe:s already under the
protectlon of the bankruptcy court were entltled to
'restzucturlng.. The ccurt rel;ed heav1ly on 1eg1slatlve
:hlstoxy whxch showed that the phrase “bankruptcy proceeding™®
. was used in the House Conference Repozt E dlscu551on of the
deflnitlon of dlstressed loans,. A distressed loan was
defined as "a loan that the borrower does noﬁ have the
 f1nanc1a1 capac1ty tc pay accordlng to its terms, but that
.15 not yet subject to a foreclosure or bankruptcy

proceedlng H. Rep. No. 100 490, lOOth ¢ong.,, lst Sess

161, regrlnted in 1988 U.35., Code Cong & Admin. News 2939,
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The words “bﬁnkiﬁptéy prbéeediﬁg? were deleted from the
fipalienactment of ﬁhe Agt.'_Thé court interpreted the
extlus;oh tq'méan thaﬁ_CQﬁéresé ihﬁéndéd_to allow borrowers
aleady in bénkruptcy'to bé'aﬁlé téJdbtain.the benefits of
the 1987 Act,

The third inquiry under Cort v. Ash is whether *it

is consistent with the underlyzng purpose of the legislative
scheme to imply such a remady for plalntlff 422 U.5. at
78. In Leckband ‘the court expressly rejected the argument
that enforcement should be llmlted to the Farm Czedxt
Admlnlstratzon and lmp11C1tly found that Congress intended
the plalntlffs to be protected by 1ncludlng borrowers'

rlghts in the 1987 Act, and, accordlngly, to have a cause of
action to enforce those rlghts. ”

‘In Eiliﬁf however, the court relled on gggg in
holding that an implied cause of action does not exist under
the 1987 Act. While the ggiié'dééiéion does not
sPeCifically discuss the'céégé aﬁd desist powér, borrower's
athorneys éhohld'éxﬁect thét'fhié.éspéct.of'the ﬁedd
decision will be relied on heavily by the Farm Credlt
system, See pages 35-40 for a dlSCﬂSSlon of the cease and
desist powers of FCA in ralatlonshlp to the 1mplled cause of
:actlon issue. | | |

:”The finél Cort v. Ash test is whether the cause of

actlon is "one tradltlonally relegated to state law, in an
area ba51cally the concern of the States, 80 that iz would
be inapptbpfiate'to infer a cause of action based solely on

'federal law.” 422 U.S. at 78, FCS borrowers'.rights have
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been found to be matters that have not been traditionally

:elegated to state law. See Leckband, slip op. at 7.

15. RICO:
The federal RICO statute, 18 U.S.C.A. § 1961-68
(wést l§84 éHSupp. 1988),.appears_to offer a basis for
federal jurisdiction over PCAs and FLBs. However, there are
no_;epcr;ed_sﬁcceséfgi RICO actions against a PCA or FLB.

See Jacobson v. Western Montana Production Credit

Association 643 F, Supp. 391 .(D. Mont. 1986). See also,

Criswell v. Production Credit Association, 650 F. Supp. 14

{8.D. Ohio 1985); Schroder v. Volcker, 646 F. Supp. 132 (D,

Co;o. 1986); Creech v. Federal Land Bank of Wichita, 647 p.

Supp. 1097 (D. Colo. 1987); Federal Land Bank of Omaha v.

Gibbs, 809 E.zd 493 (8th Cir. 1987); and Brekke v, Volcker,

652 F. Supp. 651 (D. Mont, 1987). . At least one federal
dist;iét_courta in an unreported order in an action brought
gggnéé, haé.héld, Qi;hout elaboration, that because Farm
Credit System institutions are federal instrumentalities,

they are immune from liability-under RICO. Wiley v. Federal

Land Bank of Louisville, No. IP 85~1441-C (S.D. Ind,
March 31, 1987).

16. _Other_Theories

‘The following are other theories or claims which
have been unsuccessfully asserted against system

institutions:
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{a) Purchase of sztoeck.’

. FLBA and PCA required purchases of stock are
valid requirements in order to obtain financing.

Gregory v, Federal Land Bank of Jackson, 515 so.

24 1200 (mMiss, 1987).

{(b) Renouncing citizenship.

A farmer's attempt to stop foreclosure by
renouncing his U.S. citizenship was rejected in

Pederal Land Bank of Wichita v. Deatﬁéfage, 739

P.2d-905 (Colo. Ct. App. 1987)..

{c) Land Patent.

.Arguingithaé possession of an original land
patent precludes foreclosure has been found to
constitute a frivolous lawsuit under Rule 11 of
the Pederal Rules of Civil Procedure and warranted

sanctions. Britt v, Federal Land Bank Association

of St. Louis, 505 N.E,2d4 387 (Ill, Ct. app. 1987),

Federal Land Bank of Spdkane v. Redwine, 755 P.24

822 ‘{Washy Ct. App. 1988).

B, State Court Jurisdiction:

The amenability of Farm Credit System institutions to
suits in state court on common law causes of action is beyond

dispute. E.g., Boyster v, Roden; 628 F.2d 1121, 1125 (8th Cir.

1980); Bowling v, Block, 602 F, Supp. 667, 670 (S.D. Ohio 1985%);

Johansen v, Production Credit Association of Marshall-Ivanhoe, 378

N.W.2d 5%, 82 (Minn. Ct. aApp. 198%).
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C. Lender Liability:

. For a discussion of variocus "lender liability®™ common

law theories, see Flick and Replansky, Liability of Banks To Their

-

Borrowers: _Pitfalls_and_Protections, 1986 Banking L.J. 220

Banls, Termination Of Credit For The Farm Or Ranch: 'Theories Of

Lender Liability, 48 Mont. L. Rev., 213 (1987); Kelley, Some

Observations On Lender Liability And Representing The

Farmer/Borrower, Agric. Law Update 4 (Dec. 1986); XKelley, Imposing

The Dutigs Of Fairness, Good Faith, And Honesty On The

Agricultural Lender, Ark. L. Notes 18 (1987); Tyler, Emerging

. Theories Of Lender Liability In Texas, 24 Houston L. Rev. 411

(1987); Note, The Fiduciary Controversy: Injection Of Piduciary

Principles Into The Bank-Depositor And Bank Borrower

Relationships, 20 Loyola L. Rev. 735 (1987). Further information

on agricultural lender liability may be obtained by calling or
writing Christopher Kelley, one of the authors of this outline.
Lender liability litigation on behalf of borrowers against system

institutions can be frustrating. For an example, see Lawrence v,

Farm Credit System Capital Corporation, Nos. 87-167 and 87~168
(Wyo. Aug. 24, 1588) (available on Westlaw, ALL STATES database,
1988 WL 87780).
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iv. MISCELLANECUS MATTERS

A, Punitive Damages:

The prevailing view is that punitive damages are not
awardable dgainst & Farm Crediti-System institution althoﬁgh they
are awardable against individual directors, officers, or employees
of the institution.

1. The gemeral rule is that a federal instrumentality
enjoys immunity from suit unless it waives thattimmuﬁity.
In re Sparkman, 703 F.2d 1097, 1101 (9th Cir. 1983) (citing

rederal Housing Administration v. Burr, 109 U.S. 242 (1940}).

2. Congress has waived immunity from suit for the
Farm Credit System institutions by giving them the authority
"to sue and be sued®,
12 U.5.C.A. § 2013(4) {West Supp. 1988) (Farm Credit Banks);
12 U.S.C.A. § 2073(4) (West supp. 1988) (PCAs); and .~
12 U.S.C.A. § 2093(4) (West Supp. 1988) (FLBAS).

3. However, a federal instrumentality *retains its
immunity from punitive damages unless Congress explicitly
‘authorizes liability for ‘such damages.™ In re Sparkman, 703

F.2d at 1101 {(emphasis in original); see also Smith v,

Russellville Production Credit Assodiation, 777 F.2d4 1544,
154950 (1lth Cir. 1985). |

4, Several courts, including the Eighth Circuit, have
held that the "sus and be sued” clause for PCAs does not
waive immunity from punitive damages. In re Sparkman, 703

F.2d at 1101; Rohweden v. Aberdeen Production Credit

Association, 765 F.2d 109, 113 (8th Cir, 1985); Accord Smith
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v, Russellville Production Credit Association, 777 F.24 ar

1345-50; see generally PCAS And Other Chameleons, 3 Agric,

Law Update 1 (March 198%),

5, By analogy to the law governing federal and other
public officers and enployees, Férm Credit.System directors,
officers, or employees enjoy no immtnity from punitive
damage awards for'ﬁnlawful acts or congduct outside ﬁhé.scope
of their authority when they are sued in their individual

capacities. E.g..Davis v, Passman, 442 U.S. 228 (1979);

Hobson v, Wilson, 737 F.2d 1 (D.C. Cir. 1984), cert. denied,

105 S.Ct. 1843 (1985) (FBI agent held subject to punitive
damages under 42 U.S.C.A. § 1985(3)). Attorneys
représenting borrowers should be aware that the bylaws of
‘many FLBAs and PCAs forbids indemnification of'éireététs,
officers, and employees for liabilities arising 5dt of the
perscn’s ngSS'negligénCE or willful misconduct in the
petfbrmance of off£Ciai'duties{"Therefoié,'a suit against
an individual based on gross negligence or willful
misconduct is not, in effect, a suit against the

institution. But seé Reilly v, Production Credit

Association of the Midlands, No. 11243 {Osceola Co., Iowa,

Dist. Ct. Sept. 4, 1986) (holding that punitive damages were
not ‘awardable against a PCA employee sued in his capacity as
‘an employee), The bylaws of System institutions are
available to member-borrowers on request. 12 U.S.C.A.

§ 2200 (West Supp. 1988).°
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2, DiSvaety:
 Rather than operating as a shield from discovery, the
Farm Credit System regulations have been held "to disclose an

intent to provide information in a court proceeding . b

Agrivest Partnership v. Central Iowa Production Credit

Association, 373 N.W.2d 479, 485 (Towa 1985). In that
liiigéﬁion,_the PCA declined to.pquuqe certain certain board
minutes as requeéted by the plaintiff. The PCA asserted a
privilege bgsga on 12 C.F.R. § 618.8300 and 618.8320 (1985) which
impose'ﬁoth specific and general_confidéﬁtiality fééuirements.

In resolying_;he issue under an gviﬁentia;y rule
similar tq.Rule 501 oﬁ the Federal Rules of Ev;denqet the court
noﬁed tha;lﬂériviieges shouidnnqt_be_qéiled_ingp play merely
beéause.an.agency; acﬁiné 6n onl?_gaﬁefal authority, issues
regulations declériﬁg ce:taiﬁ.;nfqrmaﬁioﬁ privilegeg.f 373 N.W.2d
at 483 (ciﬁaﬁidns omitﬁed).. From:thét poinﬁ{.the court reviewed
other éarm Credit $y$tem regulations.;elating to_the dissemination
of infﬁfmation. .It found that 12 C.F.R. § 618.8330 (1985), which
authoriges emp;oyég.testimony_of.pfqdﬁction of documents "to the
counseling “gréatér liberalgtyi tﬁan that_éh@éﬁ by'thé“PCA in the
ac#ion befo:e.it._ 323 N;W,2é at.485, Mpréoygr,fthe court held
tha; the regula:;ons_invoked by ;hg PCA were not intended to apply
to discovery réquests, and tha; the PCA had no s;atutory or
regulatory pzivileée, The court also declined to find a common
law governmental privilege, 373 N.W.Zd.at 485-86.

In Minnesota, borrowers were successful in obtaining
orders directing a PCA to turn over FCA examination reports,
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relying on Agrlvest Rieks V. Productlon Credit Association of

River Falls, No, 95566 (Dakota Co., Mlnn., Dist. Ct, December 11,

1986, and August 14, 1987) (orde:s“cqmpelling production of

documents},

C.'-:ﬁo Adency Rélaiionship'aetwegn FLBS and FLBAS:
S There is no agency felatipﬁship:iﬁpiie§ by law betwean
a FLB and a FLBA Qithin the FLB’S district, The two are distinct
and separate entztles. Aithough the FLBAS accept applicat1ons to
the district FLB for léans, the Unlted States Supzeme Court has
held that an association could not be deemed the agent of the FLB

in disbursing the proceeds of a loan., Federal TLand Bank of

Columbia 'v. Gaines, 290 U.S. 247, 254 (1933); gee alsc Federal

Deposit "Insurance CoOrp. V. Langley, 792 FP.2d 541, 548-49 (S5th Cir.

. 1986) (FLB not bound by the misrepresentations and omissions of

the president of an FLBA); Federal Land Bank of New Orleans v.

Jones, 456 S0, 2d 1, 5-10 {Ala, 1984), Nevertheless, the Parm
Credit Banks (FLBs and FICBS pridr to the Agricultural Credit act
of 1987) have the authority to supervise the associations within

their respective districts and to “delegate to Federal land bank

" ‘associations such functions ‘as the bank determines approprlate.

12 U.s.C.A. §§ 2013(13) and (18) (West Supp. 1988).

Dy - ‘Incorporation of Farm Credit system Regulatzons In
Contract Documents.

Hemhers of ~some PCAS w1ll have signed a ”Membershlp
Agreement“ 1n connectlon w1th their loan appllcatmon. Paragraph

10 of ‘one such agreement provides as follows:

+10. One Agreement/Interpretation: The
Agreement includes and incorporates all
amendments and supplements hereto, and all
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notes, security instruments, documents, and
other writings submitted by Debtor to PCA in
connection with this Agreéement., Neither debtor
nor the PCA shall be bound by any agreement .or
undertaking, nor shall this Agreement be amended
or supplemented except as expressed in writing.
and signed by the party against whom enforcement
is sought. The lnvalldlty 0L unenforceability
of any term or provision of this Agreement shall
not affect the validity or .enforceability of the
remaining terms and provisions hereof.

" This Agreement and the transactions between

the Debtor and PCA shall be governed by the Farm

‘Credit Act of 1971 as amended, the Regulations

adepted the:eunder, the PCA bylaws and, where

not inconsistent, appllcable state law,

That agreement provision appears to contemplate that

ail exlstlng and future provisions of the Farm CIEdlt Act of 1971
and the regulations promulgated nnder lt are 1ncorparated xnto the
- terms of the contractual :elatzonsh;p.between borrower-members and
the PCA._ If so, then any fallure by the PCA to abide by the Act
or the regulatlons would be 4 breach of contract., This may be one
way for the borrower to avoid the obstacles inherent in attempting
to assert claims based on violations of the regulations under an

implied cause of action theory., However, such an attem?t was

rebuffed in Prodqction Credit Association of Worthingteon v, Van
iperen, 196 N.W.2d 35, 38 (Minn. Ct. App. 1986). Because the
court s analys;s thh respect to that aspect of the case in Van
Eeren wvas cursory and poorly developed the-decxsion is virtually

worthless as precedent. However, on the sub;ect of incerporation

" of requlations into contract documents, see Smithson v. United

States, 847 F.2d 791 (Fed. Cir. 1988).
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E. NEQIigent Pailure To Follow Loan Policies

The Elghth Clrouzt and the Mlnnesota Court of Appeals
each recently regected the argument that a PCA s 1nternal policies
set a standard of conduct that creates a cause of actlon based on

common-law neglagence 1f the pollCleS are not followed Qvervaag

v, Productlon Credlt Assocaatlona of the Mldlands, No. 87 5332

(Bth Cir. March 7, 1988), Ebenhoh v. Productlon c:gdlt Assoc1ation

of Southeast Mlnnesota, 426 N.W.2d 490 (Minn. Cct, App 1988) It

should be noted that the argument advanced by the borzowers in
each of these cases overlooked the fundamental premlse that tort
duties are created by the law, not a lender s 1nternal pollc1es.

For a p:operly develOped neglagence claim, see Jacques v. First

National Bank of Maryland, 307 M4. 527, 515 a.2d 756 (Md, Ct. App.

1986).:

V. THE FARM CREDIT SYSTEM' S FICUCZARY DUTY TO ITS
MEMBER~BORROWERS
In‘ several recently reported actions, ?arm-Ctedit-System
borrowers have advanced claims premised on the assertion that the
FLBA or the PCA of which they were a member owed them a fiduciary
duty. The alleged sources of that duty have varied. For example,

in Boyster v, Roden, 628 ¥.24 1121 {(8th Cir. 1980), the

plaintiff-borrovwers sought to sustain federal question
jurisdiction on the assertion that the White River PCA in Newport,

ArTkansas, owed them a fiduciary duty as a matter of federal common

law, The borrowers alleged that the duty was breached when the
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PCA disclosed confidential information about the borrowers to a
'third;paft?. In suppért of their claim, the borrowers argued that
the various Farm Credit Administration fegulations speciinng the

‘standards of conduct for system officers and employees coupled
with the "pervasive involvement of the federal government” in the
creation:éndIOPQration-of-PCAs'eéﬁéblishedzthat the federal
interest was of such a natura as “to requlze that the f1duc1ary
{esp0n51bllltles of productlon credlt assocmatzon offzcers and
dlrectors be governed by a body of federal common law rather than
state law.” 628 F.2d at 1123-24.
In'rejéctiﬁg the borrowers' claim, the Eighth Circuit held
as follows: | a
We are not persuaded that the substantial ..

federal interest in successful operation of the

Farm Credit System will be impaired by

application of state law to appellants’ claims,.

Even if the fiduciary law varies somewhat from

state to state, no burden to the System is

perceived; each production credit association is

a separate entity with a local situs, and its

business transactions are wzth farmers and

ranchers in its locale,
628 F.2d4 at 1125. The court indicated, however, that the
regulations impesing certain standards_df_canduct.on System.
employees, specifically, 12 C.F.R. § 612.2110 and 612,2160(b),
could "probably be used by appellants as evidence in a trial of

their claim under state law." 628 P.2d at 1125, n.5.

Boyster v, Roden was followed in Hartman v. Farmers ..

Production Credit Association of Scottsburg, 628 F. Supp. 218

{8.D. Ind. 1983), There, the borrowers had asserted various

claims against the PCA including a claim based on an assertion of
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an implied right of action under the Farm Credit Act of 1971. 1In
rejecting the borrower's argument that the purpose of the Farm
Credit Act would be frustrated if a private cause of action was
not implied, the court concluded that the borrower’'s state law
remedies, ih;l@ding a.claim for breach of fidu;iafy duty, would
adquately'p:otedt_the'bortowe:fs_rights} 628 F. Supp. at 222,

Accord Birbeck v, Southern New England Production Credit

Association, 606 F. Supp. 1030, 1034-44 (D. Conn. 1985); Bowling

v, Block, 602 F. Supp. 687, 672, n.3 {$.D. Ohio 1985); Apple v,

Miami Production Credit Association, 614 F. éuppa_IIB, 122 (s.D.

Ohio '198%); Spring Water Dairy, Inc, v. Fedéral Intermediate Bank

of st. Paul, 625 F. Supp. 713, 720 (D. Minn. 1986).

In Umbaugh Pole Bulldlng Co., ‘Inc. v, Scott, 58 Ohio st.2d

282, 390 H.E. Zd 320 (1979), the borrowers sought to establish that
a PCa owed them a fiduciary duty, apparently as a result of the
course of dealing betweep_the_borrqwers and ;hg PCA arising from a
series of loans during a two year period. Although the trial
cou;ﬁ fpun& théﬁ.a fiducia:y relationship existed, the Supreme
Cbﬁ:t of Ohio reversed that finding.

In reaching 125 dec1szon, the court in umbaugh noted that,
_ordxnarily, the relationshlp between a debtor and creditor is not
a flducza:y relatlonsh;p. Nevertheless, a fiduciry relgt;qnship
‘may be.crea;ed out of an informal relationship, but "only when
.both parties understand that a special trust or confidence has
been reposed.” 390 N.E.2d at 3;3.. When the court examinedzphe
déaiings.between the borrowers and the PCa, it_concluéed as

follows:
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There was no property or interest of the
Scotts entrusted to the association. The only
basis for the finding of the flduclazy .

relationship was the association's giving of
advice and counseling to the Scotis relavant to.
their loans and business activities. But here
the offering ang giving of advige was
"insufficient to create a flduClary '

~ relationship. While the advice was given in a
congenial atmosphere and in & sincere effort to
help the Scotts prosper, neverthelass, the
advice was given by an institutional lender in a
commercial context in which the parties dealt at
arms length, each protecting his own interest, '

& # & L3

There was no promise for a continuing line
of c¢credit, and while a limited amount of advice
and counseling was given, this did not vitiate
the business relationship because neither party
had, nor could have had, a reascnable
expectation that the creditor would act solely . _
or primarily on behalf of the debtor. Also, the
rendering of advice by the crediter to . the
debtors does not transform the business
relationship into a fiduciary relationship. .The
borrowers could not reasonably helieve that the
association was acting in a fiduciary capacity.

390 N.E.2d at 323. (citations omitted)
The law in Chio has changed since the Umbaugh decision. In

Stone v, Davis, 66 Ohio St.2d 74, 419 N.E.2d 1094, cert, denied,

454 U.S. 1081 (1981), the Ohio Supreme Court made a distinction
between loan negotiation and "loan processing® inIChafécterizing
the relationship between the lender and borrowers. At issue was a
mortgage lender's failure to advise and assist the borrowers in
procuring mortgage insurance., In essencé, the court found that
‘the relationship between the parties changed after the loan
agreement was completed and the loan transaction entered the

processing or servicing state. In the court's words,
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{tlhe facts surrounding and the setting in
which a bank gives advice to a loan customer on
the subject of mortgage insurance wartcant a. ..
conclusion that, in this aspect of the mortgage
loan process, the bank acts as its customer's

. fiduciary and is under a duty to fairly disclose
to the customer the medhanics of proecuring such
insurance,

'We observe that, while a bank and its
customer may be said to, stand at arm's length
in negotiating the terms and conditions of a
mortgage loan, it is unrealistic to believe that
this equality of position carries over into the
area of loan processing, which customarily
includes advising the customer as to the
benefits of procuring mortgage insurance on the ..
property which secures the bank's loan.

390 N.E.2d at 1098; Walters v. First Wational Bank of Newark, 69

Ohio 8t.2d 677, 433 N.E.2d 608 (1982) (®rhe fiduciary nature . . .
of the bank-customer relationship is predicated upon the bank's
superior conversance with the area of loan processing . . . ."

433 N.E.2d at 610}). The reasonipg of the Ohio Supreme Court in

Stone v, Davis is beneficial to borrowers in that most breaches of

the lender’s duties of honesty, disclosure, good faith, and fair
dealing_occur in the loan servicing stage.

In Jacobson v. Western Montana Production Credit

Association, 643 F. Supp. 391 (D. Mont. 1986) a PCA was held to a
:idﬁciarf staﬁdard in its dealings with a_borrower} However, in
that case,.uhiiké-the allegations based solely on a
lender~bo;rower relationship as in Umbaugh, the bo;rower_élleged
;hat the fidugiary relationship existed as a result of the PCA's
_involvement with a commodities broker in advising the borrower to
participate in a futurés.t:ading venture, Under those .

circumstances,. the court found that the "obligation of the PCA was
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that of a fiduciary and'the'laW'woula'imply_é duty to use
reasonable care in giving of advicel*_ 643 ?, Supp. at 395,

Iin Produg;ion'CredithssociaEECn of Lancaster v. Croft, 423

N.W;Zd-544 {Wis;-Ct}.Apﬁ, 1988), the bozrbwéré attempted to
establish that the PCA owed them a fiduciary duty and that the PCa
was negliggﬁt in'making'loaﬁﬁ'ﬁO'the bc;:pwéts_which the PCA knew
the_borrbﬁers ;ouid'nc£ repay; The'trié; gbﬁ?tféranted the PCA
summary judgmeﬁtlaﬁd the'bq:;ogeré apgealéd, 'On'abpeél, the
Crofts arguéd*that the PcA:cw§djthem_a_fﬁdutia?y duty.which was
implied in law.bécauée {1} the loan agreements gave the PCA
control of the repayment reguirements and (2) there was a great
disparity in knowledge and experience between PCA and the Crofts.
The' court held that the loan agreement did not create a fiduciary
relationship because the provisions in thé agreement which
appeared to give the PCA control were necessary to protect PCA'S
interest in the collateral. The court also held that the advice
offered by the PCA to the Crofts did not create a fidutiary h
relationship because the advice was not outside of what a lender
would normally offer in protecting its interests. In reaching its

decision, the court relied heavily on’ Bahls, Termination of Credit

For The Parm Or Ranch: Theories of Lender Liability, 48 Mont. L.

Rev. 213, 232 (1987)("So long as the farmer makes his or her own
business decisions and the ‘advice given by the lender is nothing
more than optional ‘advice or is reasonably related to protéction
of the lender’'s interest in its collateral, lenders should not be

treated as having a fiduciary responsibility to the borrower.®)
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A review of the foregoing cases reveals at least the =
following three points pertaining to the PCA's and FLBA's
fiduciary obligations, if any:

1. There is no federal common law fiduciary duty for PCAs
and FLBSs, .and any fiduciary obligation will arise s80lely under
state law;

2y When the PCA or FLB/FLBA is characterized simply as a
lender in a lender~borrower relationship, "extracordinary
circumstances® must be present before a fiduciary relationship
will arise; and

3. If a PCA or FLBA acts as a financial advisor or a
broker, or in some other c¢apacity where the law will ordinarily
impose a fiduciary relationship, the PCA or FLBA Will be treated
no differently than any other entity so acting. ' (Note that Farm
Credit Banks, FLBAsS, and PCAs are authorized to provide financial
services ‘to borrowers. 12 U.S.C.A. §§ 2020, 2093({15), and 2076

(West. Supp. 1988)).  See also Federal Land Bank of St. Paul v.

Asbridge, 414 N.W.2d 596 (N.D. 1987),

With regard to a fiduciary obligation of Farm Credit System
officers and directors to their respective institutions and
shareholders, both Congreéss and the Farm Credit Administration
- Board have acknowledged that a fiduciary duty may be imposed under
‘state law, Por example, 12 U.S5.C.A., § 2264(a) (West Supp. 1988)
provides that an institution’s officers and directors may be
removed from office by the Farm Credit Administration for a
*breach of fiduciary duty as such director or officer.”
Similarly, the Farm Credit Adminmistration Board, in supporting

certain regulations requiring financial disclosures by FCS
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officers and directors, has asserted that "such disclosure is
needed to provide shareholders with sufficient information to hold
directors and officers accountable for the performance of their
fiduciary duties . . ." 51 Fed. Reg. 42084~085 (1986).

It is unlikely that any Farm Credit System institution would
contend that its officers and directors do not owe a fiduciary
duty to the institution., Of course, because the system is a
cooperative entirely owned by its member-borrowers, the borrowers
are the "institution.” Moreover, because PCAs and FLBAs are
cooperatives, they are subject to a body of law that applies only
tc cooperative associations .and not to other entities such as

corporations. See e.9., Knox National Farm Loan Association. v,

Phillips, 300 U.S. 194 (1937).

.. Cooperatives owWe unigue duties to their members. : As
expressed in a .widely recognized treatise on.agricultural
cooperatives} Fthe relationship between the members and the
[cooperative] association is much more intimate ‘and personal than
that between other corporations and their stockholders.® Legal

Phases Of Farmers Cooperative, 10-11, Farmer Cooperative Service,

USDA {(1976) {(hereinafter, "Legal Phases").

- This ®more intimate and personal® relationship between a
cooperative's members and the cooperative institution arises from
the basic aim of a cooperative *to create 'a union of men, Mot a
union of capital, as does the ordinary commercial corporation.”

E. Nourse, The Legal :Status Of Agricultural Co-Operation, 268

(1927), Thus, ®. . . it is particularly important to remember
that the [cooperative] association is an organization of .

individuals rather than a mere abstract and impersonal entity.
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The perscnal character of the ownershlp in a cooperative is one of
the main dlstlnctlons between the cooperative and the ordinary

corpozatlon. I. Packel, The Law Of The Organization And

Operation Of Cooperatives, 81-82 (2nd ed., 1947); see generally

Note, Legal: Aspects of Cooperatlve Organlzatlonal Structure, 27

Ind, L. J. 377 (1952}
The unigue relatlonshlp between a cooperative and its
members has led some cdurﬁs“to impose, as a matter of law,

fiducigry_obligatiqns_op officers_of_marketing cooperatives in

their deéling$:With cooperative meﬁbe;s.  E.g., Rhodes v. Little

Falls Dairy Co., Inc., 230 App. Div. 571, 245 N.Y.S. 432, 434-35

(1930), aff'd 256 N.Y. 559, 177 N.E. 140 (1931); see also Snyder

v. Colwell Cogperative Grain Egchange, 231_Icwa 1210, 3 N.W.2d4 507

(l942){ruling_that_a coope;a;;ve has a duty to each member to
fully disclose all material facts regarding the cooperative and
that member's dealings with the coope:a;iye,} To'some extent, the
imposition; as a maﬁter of law, of fiduéiary'duties on marketing
cooperatlves may be motivated by the fact of the entrustment of
Ehe member’ 8 crop w1th the cooperatlve for marketlng purposes. If
that 15 the case, then a dlfferent ba51s wlll need to be found for
imposing a f;duciary_duty_on.nonfmarketlng cooperatives such as
financial or lending cbope;atives_as are the institutions of the
rarm Credit System. - | o |

| The authors of thzs outllne are currently preparing an .
ana1y51s of the law governlng the relatlonshlp between a
cooperatlve and its members. The worklng thesis is that theze is,

as a matter of law, a fiduciary obligation on the part of a
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cooperative towards its members, In large part, that obiigétion
flows from the following seven criteria or hallmarks of a

cooperatives

1. [t}he basic purpose of cooperatives is to
: render economic benefits to memberSv”

2, [clooperatives are organized around the
mutua; interest of members; L

3. [rlisks, costs, and benefits are shared.
‘equitably' among members:

4. [clooperatives are non-profit enterprises
in the sense that they are organized for _
the economic benefit of members as users of
the cooperatives’ services and nobt to make
‘profits for the cooperdtives ‘as legal
entltles or for thezr_membe:s As 1nvestors;.

5. [clooperatives are democratlcally
- ‘dontrolled; L
6. [m)embers of cooperatives have an
_obllgatlon to patronize their cooperative; .
‘and -
7. lclooperatives do business primarily with

membears.,

Legal Phases, at 4. For example, in considering those attributes,

because cooperatives are nonprofit organizations in the sense that
they operate at cost, it has been held that "the cooperative
stands 'in the relationship of a trustee to the members.” White,

The Farmer ‘and His Cooperative, 7 Kansas L. Rev. 334, 335

{1959)(citing San Joaguin Valley Poultry Producers v. Comm’r, 136

F.2d 382 (9th Cir. 1943); seé also Bakken, Principles And Their

Role In The Statutes Relating To Cooperatives, 1954 Wis. L. Rev.

550, 559, 'Thus, the nature of cooperatives, coupled with
increasing judicial recognition that lending institutions should
be held to a higher standard than the law of the marketplace,
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strongly suggests that the cooperative institu&ions”of:the Farm
Credit System would be held to a high'standard;of care in their
dealings with their members in a properly presented case. See

Barrett v. Bank of America, 183 cal. App. 3d 1362, 229 Cal. Rptr.

16 {1986) (nolding the relationship between a bank and its
borrower to be “at least guasi-fiduciary.” 182 Cal. app. 34 at

1369, 229 Cal. Rptr. at-20); Lash v, Cheshire County Savings Bank,

474 A.24 980 (N.H. 1984) (upholding a jury finding of a commercial
.bank's breach of fiduciary duty),

Of current 'concern to many FCS borrowers ig the standard of
care that a cooperative owes to its members when tbe'cooperative
seeks to expel a member from the cooperative, When a member is in
default on a loan from a PCA, Farm Credit Bank, or FLBA, the
member’'s stock in the PCA or FLBA is subject to liguidation. 12
U.S.C.A. §§ 2094(k) and 2097 (West Supp. 1988). Liquidation of
the stcck effectlvely expels the members from the coopezatlve,

Courts have con51stently heid that a cooperatlve seeklng to
expel a member must act falrly and in good falth Zn essence,
courts have resolved cooperative expulsion issues on the basic
principle that "[al private organization; ‘especially if it has
some public¢-stature cr.purpose;-may not-expel or discipline a
member and adversely affect substantlal property, contract, or
other economlc rlghts unless such actzon results from proceedings
conducted in-an. atmosphere of good falth and fair play.

Copeland, gxpulsion'of'ﬁémbers by Agricuithral Cooperatives, J.

Agric, Cooperat;on, 76, 82 (1986); See aiso Developments in the

Law - Judicial- Control Of: ACthﬂS of Prxvate &ssoclations, 76

Harv. L. Rev. 983 {1963). The significance of the judicially
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imposed standards_pf good fair and fair play. in the <ontext of
expe;;ing”membe:wborrowers_frcm Farm Credit System institutions is
”;hat thgge_standa;ds may afford the basis for enforcing or-
_éhallenging the institution's consideration of the borrower for
loan restructuring under 12 U.S.C.a. § 2202{a) (West Supp. 1988).

.. See also Federal Land Bank of St..Paul v, Qverboe, 404°N.W.2d 445

a(N D. 1987); Benson Ceoperatlve Creamery Assocmatzon v First

Dlstr;ct Assocxatlon, 151 N.W.2d 422 {(Minn. 1967){holding that a

cooperative member who is wrongfully expelled from a cooperative
may recover for any. resulting damages from that wrongful

expulsion.)

VI. . FARM CREDIT SYSTEM BORRCWER RIGHTS

" 'As a result of the Farm Credit Amendments Act of 1985 and
the Agriéuitufal'Credit Act'df 1987; bdrrowers'from Syétem

institutions have statutory rights in the following areas:

1, -protection of stock;

.. 2« . disclosure of interest rates-and related:
information:

3. access to certain documents and information;
4, written notice on loan applications and
. review of loan application . denials;
5., protection from foreclosure when loan
- obligations are currenty

"§,  written notice of loan restructuring
~policies ang revzew of loan restructuring
~denials;
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7. prohibition against waiver of mediation-
rights;

8. rights of first refusal on land acquired by
an institution from a borrower as a result
- of foreclosure or certain voluntary
CONVeyances;
9. review of System lender decisions.
establishing the interest rate applied to a
loan; . A -

10. application of funds in uninsured accounts.
' to borrower's outstanding loans; and

11.  use of FmHA guaranteed loans or other staté
or federal loan programs in restructuring.
Proposed regulations iﬁpléﬁehtihg:thé tights;created by the
Agricultu;al'Creditzgct.of'1987 Qerenpublished on May 12, 1988, at
53 Ped. Reg. 16934-16947 (1988). The final regulations appear at
53 Fed. Reg. 35427-458 (1988). Descriptive summaries of the
borrowefs*'rights_pfovisiéﬁs:oﬁfthe Ag:icu&tutal Credit Act of

1987 can be_ﬁQundIiﬁ:N; Hémiitqn, Borrowers' Rights And The

Agricultural Credit Act of 1987: A Guide For Farmers Home

Administration And Farm Credit System Borrowers And Their

Attorneys, {Jan._1988)_available_ﬁo:_$lﬂ.00 from the Agricultural
Law Center, Drake Unive:séty”s¢ﬁ¢él 6f’Lawg Déé'ﬁdines, Iowa,

50311, and Special Report On The Agricultural Credit Act of 1987,

Farmers Legal Action ﬁépﬁ:& (Jan,-Feb, 1988) aaailabie for $10.00
from the Farmers'’ Legal Action Group, Inc., lBOiZEinnesota
Building, 46 East Fourth Street, St. Paul, Minnesota - 55101.
CAVEAT: This outline was prepg;ed under a September
lS,_l?BB,jdeadliné. The discussion that follows was completed
contemporanecusly with FCA Board's adoption of final rules

relating to borrowers’ rights. Time constraints precluded
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extensive discussion of those rules and-the'ccmments accompanying
them. Accordingly, a reading of the disqﬁssion that follows
should.be'supgleméhtéd wiiﬁ a careful readiné of those rules and
comments. h o ) - | -

A. Protection of ‘Borrower Stock

"Eligible borrower stock® in a system institution must
be retired at par value. 12 U.S.C.A. § 2162(a) (West Supp.

1988)., The term "eligible borrower stock™ is defined as follows:

{a) is outstanding on January 6, 2988-

{b} is required to be purchased, and is
purchased, as a condition of obtaining a loan

made after January 5, 1988, but prior to the
eariler ofw~

“{iy inthe case of each bank and
association, the date of approval, by the
‘stockhoilders of such bank or association,
of the capxtallzatlon requirements of the
institution in accordance with section
4,9B; or

(ii} the date that 13 9 months after
January 6, 1988; o _

- (¢) was, after January 1, 19833, but before
January 6, 1988, frozen by an 1nst1tut10n that
'was placed in liquidation; or =

. {d) was retired at less than paf"valueﬁby"
an institution that was placed in ligquidation

after January 1, 1983, but before Janudry 6,
1988,

12 U,S.C.A. § 2162{a)(2) (west Stpp. 1988).

'B.’ Disclosure of Interest Rates and Related Information

The stock purchédse teguirement for system loans
increases the equivalent annual rate by one-half to two percentage

points depending on the level of the stock requiremenkt, the
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interest rate, whether “automatic or end-of-period cancellation®

is used, and other factors. taDue; Influenée of the Farm'Credit

' System Stock Regquirement on Actual Interest Rates, 43 agric,

Finance Rev, 50 {1983). Prior to the 1985.Ac£, that increaseg
cost was not always disalosed_;o borrowers. Enacted in 1985 and
amendad by tﬁe'1987 Act, 12 U.S.C.A. § 2199{&).(West Supp. 1988)
reguires that system lenders provzde borrowe:s with "meaningful
and tlmely dzsclosure not later than the time of the loan closing

of 2

(1) the current rate of interest on the loan;

{2) in the case of an adjustable or variable

" rate loan, the amcunt and frequency by which the
interest rate can be increased during the term
"of the loan or, if there are no such
limitations, a statement to that effect, and the
factors {(including, but not limited to, the cost
of funds, operating expenses, and provision for
loan losses) that will be taken into account by
the lending institution in determznlng
‘adjustments to the interest rate;

{3) the effect, as shown by a representative
eXample or examples, of the required purchase of
- Stock or participation certificates in the
'1nst1tutlon on the effective rate of interest;
and

{4) any change in the 1nterest Tate applicable
to the borrower 5 loan._

{53 except with respect to stock guaranteed
under section 2162 of this title [protection of
borrower stock], a statement indicating that
stock that 1s purchased 1s at r;sk' and

N {6) a statement indicating the various types of
loan options dvailable to borrovers, with an
explanation of the terms and borrowers’ rights
that apply to each type of loan.
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Under 12 U.S.C.A. § 2199(b) (West Supp 1988), system
lenders that offer more than one rate of 1nterest te borrowers,

often referzed to as 1nterest rate "tiers”®, must, at the tequest

of a borrower holdlng a loan, prov1de the foliow1ng Anformation:
(1) provide a review of the loan to

determine if the proper interest rate has been
established;

(2) explain to the borrower in writing the
basis for the interest rate charged; and
{3) explain to the borrower in writing how

the credit status of the borrower may be
improved to receive a lower interest rate on the

loan.
(The reguiafions'goveiﬁihgzdiSCIbsure of loan information will be
codified at 12 C F R. Part 614, Subparts K an& L, cons;stlng of

§§ 614,4365~ 614 4368 and 614 4440 614 4444.)

C. Access To Certain Documents and_Infofmation

The 1985 Act added 12 U.S.C.A. § 2200 (West Supp. 1986)
to provide as folliows:
In accordance with regulations of the Farm

- Credit Administration, System institutions shall

provide their borrowers, at the time of
~execution of loans, copies of all documents

signed or delivered or by the borrower and at

any time, on request, a copy of the

institution's articles of 1ncorporatlon 0T
charter and bylaws.

That pzovisioﬁ'and”otﬁet'borrowérS"rights ptovisiohs and
regulations prompted the only farmer on the Farm Credit
Administration Board to comment, "I think it's a shame when the
FCA has to issue regulations tb ensure the rights of stockholders

as loan applicants.” AgriFinance, Dec, 1966, at 12. That
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statement is most telling when it is noted that an act of Congress
was required to give borrowers access to loan documents that they
had:siqned.. Thereﬁore, many observers of Farm Credit System
_behavio; were not surprised when Congress chose to act again in
1387 to expand section 2200 to give borrowers the right to receive
”capies:of each appraisal of the borrower's assets made or used by
the quaiifigd_lende;.“ 12 U.8.C.A. § 2200 (West Supp. 1988).

D. Written Notice On Loan Applications And Review Of Loan
" Application Denials

12 U.S.C.A. § 2201(a) (West Supp. 1988) provides as
follows: - A ' '
' Each qualified lender to which a person
has applied for a leoan shall provide the
person with prompt written notice of--
" (1) the action on the application;

(2) if the loan applied for is reduced
or denied, the reasons for such action; and

_ - {3) the applicant’s right to review

- under section 2202 of this title,

(The regulations governing notice of action on loan applications
will be codified at 12 C.F.R.. § 614.4441,)

If an application for a loan is denied, the.applicant
may reguest a review of that denial before the institution's
~credit review committee. The institution must be the lender. with
the_“ul;img;e_de;ision making authority on the loan® 33 Fed. Regq.
34527, 35453 (1988)_{to be codified at 12 C,F.R. § 614.4442). The
request must be mgde in writing within 30 days "after receiving a
notice denying or reducing the amount of the loan application, 12

U-SaCaAa S 22(]2“3){1) {WESt Si.lpp. 1988):-
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The institutiont's credit revia# committee is usually
composed of three individuals. It must include a farmer board
member. 12 U.S.C.A. § 2202(a)}{l) {West Supp. 1988). *The duties
of the members of the review committees may not be delegated to
any other person, except that the céredit review committee duties
of the board member may be performed from time to time by an
alternate designated by the board who shall alsc be & board
- member.,.® 52 Fed. Reg. 43162=63. {1987) {20 be codzfled at 12
C.F.R. § 614 4442), see also 53 Fed Reg. 34527, 35453 (1988). A
loan officer who was involved in the initial decision on a loan
may not serve on the credlt review commlttee reviewing that loan.
12 U.8.C.A. § 2202(a)(2} {West Supp. 1988}. However, that loan
officer may partlcipate _1n the review to answer guestions but
may not “serve on the commlttee by belng present or voting in the
final dellberatlons See 53 Fed, Reg. 35427, 35436 (1988). The
borrower has a right o appga: before the:¢redit review committee
and may be accompanied by an attorney oé other representative, 12
U.8.C. A8 2202(e) {(West Supp. 1988},

In the prefatory comments of the Farm Credit
Administration preceding the publication of 'the current
regulations governing credit review committee procedures in the
Federal Register, the FCA noted that *[tlhe regulation does not
change the existing review practices of System'inétitutiOns, which
is not to accept any information in ‘a zeviewlthatlié not.included
in an application.® 51 Fed. Reg. 39,494 (1986). FPFor that reason,
the initial application should contain all of the basic
information that the applicant will desire to use to support his
claim in the review process should review become necessary. See
12 C.F.R. § 614.4443 (1988), }
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Unsuccessful applicants for a loan who appeal to the
‘credit review committee may include in their request for review a
request for an independent appraisal of any interests in property
securing the loan other than the stock held by the borrower in the
institution. 12 U.S8.C.a., § 2202(d)(1l) (West Supp. 1988). The
procedure for obtaining the independent appraisal is as follows:
Within 30 days after a request for an

appraisal under paragraph {1), the credit review

committee shall present the borrower with a 1ist

of three appraisers approved by the appropriate

qualified lender from which the borrower shall

select an appraiser to conduct the appraisal the

cost of which shall be borne by the borrower and

shall consider the results of such appraisal in
any final determination with respect to the loan.

U.5.C.A. § 2202(d)(2) (wWest Supp. 1988). A copy of the appraisal
must be provided to the borrower, 12 U.S.C.A. § 2202(d4){3) (West
Supp. 1988).

"Promptly® after a review by a credit review committee,
the committee must notify the applicant in writing of its decision
and the reasons for that decision. 12 U.S.C.A. § 2202(e) (West
Supp. 1988). See 53 Fed. Reg. 35427, 35453 {(1988) (to be codified
at 12 C.F.R. § 614.4443(4)).

E. Protection From Foreclosure When Loan Obligations aAre
current

The Agricultural Credit Act of 1987 added a new
provision that prohibits system institutions from foreclosing on
any loan "because of the failure of the borrower thereof to post
additional collateral, if the borrower has made all accrued
payments of principal, interest, and penalties with respect to the
loan.® 12 U.S;C.A. § 2202d4(a) {West Supp. 1988). In addition, 12

U.5.C.A. §§ 2202d(b) and {c) (West Supp. 1988) provide as follows:
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{(b) Pronibition against required principal
reduction

.. A qualified lender may not require any
borrower to reduce the cutstanding principal
balance of any loan made to the borrower by any

' amount that exceeds the regularly scheduled
principal installment payment {when due and
payablej, unlesse-. = e

(1) the borrower sells or otherwise
disposes of part or all of the collateral;
or '

o j_(z) the parties agree otherwise in a
Written agreement enterad into by the

parties.
(¢} Nonenforcement
After a borrower has made all accrued
payments of principal, interest, and penalties
Wwith respect to a loan made by a qualified
lender,. the lender shall not enforce
acceleration of the borrower's repayment
gchedule due to the borrower having not timely
made one or more principal or interest payments,
(See 53 Fed. Reg. 35427, 35454 (1988) (to be codified at 12 C.P.R.
§ 614.4514). o S
The 1987 act also affords borrowers certain rights with
respect to the placing of a loan in nohaccrual Status.
Specifically, 12 U.S.C.A. § 2202d(d) (West Supp. 1988) provides as

follows:

{4) Placing loans in nonaccrual status
(1) Netification

. If a qualified lender places any loan
in nonaccrual status, the lender shall
document such change of statug and promptly
notify the borrower thereof in writing of
such action and the reasons therefore.

wp 7992J/0237J -80~



{2} Review of denial

If the borrower was not delinguent in
any principal or interest payment under the
. loan at the time of sych action and the
borrower's request to have the loan placed
back into ‘acerual status is denied, the
borrover may obtain a review &f such denial
before the appropriate credit review
commlttae undar sectlon 2202 of this title.

'{37 Appllcatlon
This subsection shall only apply if a

- loan beirng placed in nonaccrual status
results in ‘anadverse actzon heing taken

against the borrower,
(See, 53 red. Reg. 35427, 35454 (1988) (to be codified at 12
C.F.R. § 614. 4514{&)) '

F. w:ittan Notlce Of Loan Restructurlng Policies And
Revxew Of Loan Restructuzlng Benzals

Th& &grlcultural Credit .14 cf 1987 imposed new
mandato:y restructurlng requlrements on system lenders. The
requlrements are mandatory in the sense that an lnstltutxon
de51r1ng kO foreclose on a dlstressed loan must, except in limited
c1rcumstances, notify the borrower of the rlght to apply for
restructurzng not 1ater than 45 days befoxe commencxng foreclosure
.p:oceedzngs, and, after conszderatlon of such an applxcatlon, the
institution must restructure the loan if the "cost® of the
proposed restructuring plan is eqgual to or less than the "cost® of
foreclosure. The regulations governing restructuring appear at 53
Fed. Reg. 35427, 35454 {1988) tto be codified at 12 C.F.R. Part K,
subpart N, consx&tlng of SS 614 4512 and 614.4514-4522).

A% 2 thzeshhcld matter, “restructuring is broadly

defihed as follows:
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The terms °restructure® and "restructuring®
include'rescheduling,_:eamortization, renewal,
deferral of principal or interest, monetary
concessions, and the taking of any other action
to modify the terms of, or forbear on, a loan in

~any way that will make it.probable that the
- operations of the borrower will become
financially viable,

12 U.s.C.A. § 2202a{7) (west Supp. 1988). (See 12 U.S.C.A.
§ 2202b (West Supp. 1988) for the effect of restructuring on the
borrower's stock in the institution.) A borrower seeking to have
a loan restzuctured must apply in writing on forms provided by the
institution and, where appropriate, must support the proposed
restructuring plan with "sufficient financial information and
repayment projections.® 12 U.S.C.A..§ 2202(a)(l) (West Supp.
' '”.jThe.genéralfériteria for evaluating a restructuring
proposal are as follows: ' -
When a quaiifiéd lender receives an
application for restructuring from a borrower,
the qualified lender shall determine whether or
not to restructure the loan, taking into
consideration-- .
'{d) whether the cost to the lender of
restructuring the loan is equal to or less
than the cost of foreclosure;
" {b) whether the borrower is applying
~.all income over and above necessary and
reasonable living and operating expenses to
- the payment of primary obligations;
_ . {¢) .whether the borrower has the
financial capacity .and the management
skills to protect the collateral from
diversion, dissipation, or deterioration;
S td) WEathéi'the.Sorrowe: is capable of
-working out existing financial
difficulties, reestablishing a viable

operation, and repaying the loan on a
rescheduled basis; and ‘
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~ te} in the casé of a distressed loan
that i3 not delinguent, whether
restructurlng consistent with sound lending
bractices may be taken to reasonably ensure
that the loan wil not become a loan that it
is necessary to piace in nonaccrual status,

12 U.8.C.A. § 2202a(4)(1) (West supp. 1938). Of those five
criteria, the initial two warrant explanation and discusgsion.

A comparisen of the “cgéf'of3féfe¢16suref'with the
"cost of restructuring” is at the core of the evaluation process.
Indeed, because 12 U.S.C,A. § 2202a(€)(1) (West Supp. 1988)

"provides that:

[1]f a qualif1ad lender determines that the
potential cost td a2 qualzfxed lender of '
restructuring the leoan in accordance with a
proposed restructuring plan is less than or
egqual to the potential cost of foreclosure, the
gualified lender shall restrudtdire the loan in
accordance with the plan,

the comparlson may be determlnatlve._

“Cost of foreclosuxe“ is spec1fically defined as

follows:
The term "cost of foreclosure” includes--

{a) the difference between the
ocutstanding balance due on a loan made by a
qualified lender and the liguidation value

- of ‘the loan, taking into consideration the
‘borrower's repayment capacity and the

-liquidation value of the cclzataral used to
‘gécure the Yoan: -

{b} the estimated cost of maintaining
a loan as a nsnpezformlng asset;

-(c) the estimated cost of
administrative and legal actions necessary
to foreclose a loan and dispose of property

- acguired as the result of the foreclosure,
a inclading attorneys’ f@Eﬁ and gourt costs;
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~{d) the estimated cost of changes in
the value of ceollateral used to securs a
--loan during the period beginning on the
date of the initiation of an action to
foreclose or liquidate the loan and ending
on the date of the disposition of the
.cellateral; and - B '

_ (@) all other costs incurred as the
result of the foreclosure ar liquidation of
a loan. e Y h

12 U.S.C.A. § zzoza(a}(z) (West Supp. 1988). “Cost of
restructuring“; or Ehe computation of it? takes into account "all

relevant factors® ihélhdihg'the following;

oso-{a) the pregent value of intgrest
income and principal forgone by the lender
Tin.carrying out the restructuring plan;

{b} reasonable and necessary '
administrative expenses involved in working
-with the Bérrower fo finalize and implement
the restructuring plan and cash-flow .
analysis taking into account income frém
all sources to be applied to the debt and
all assets to be pledged; showing a '
reasonable probability that orderly debt
recirement will odcur as a result of the
proposed restructuring; and

{d) whether the borrower has furnished
or is willing to furnish complete and
current financial statements in a form

. acceptable to the institution,
12 U.SA.C.A. § 2202a(e)(2) (West Supp. 1988).

'Becauéé'thé 5cos£ of restructuring” considers "the
piesent value of interest income and principal forgone by the
lender in carrying out the restructuring plan®, the conceptual
appfoaéh'tb restfdctdring under the 1987 Act has generated
confusion and éﬁestions as tolghather cgnéress intended that the

SYstem'apply tfééitiondl'épproaches to réstructuring.
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Traditionally, most lenders. and borrowers have used the recovery
value of the assets s&cuzlng tbe note together with any other
unencumbered nonexempt assets as the benchmark for assessing the
propriety of restructur;ng.~ If the-borzowez could "cash flow® a
:estru;tu;ed_ngte that had a present value egual to or greater
than the value df'thé'récovérébie éss&ﬁé; then the lender could
justcify réstructuring on the grounds that the zestructuzed note
would pay the same sum than the lender would reallze thzough
foreclosure or in a Chapter 12 bankruptcy proceeding.

Although each of the Farm Credlt distrxcts are
operatirng under the. same statute and essentiazly the same
restructurlng polxczeﬁ, at 1east three. dszerent approaches to
computing the appropriateness . of - restructurxng appear to be in
use. One approach, apparently emplcyed cnly by the Seventh Farm
Credlt Distx1ct based in st. Paul, Mznnesota, is discussed in
detail in thisloutliné.; Descrlbed cha:xtably, the Seventh Farm
CIEdlt Dzstrlct s app:oach is nonsenslcal As can be seen by
examining the worksheets and thﬁl! accompanylng instructions set
forth in this nutlzn@, the Seventh Farm credit District determines
the cost of r@structuring essentially by subtracting the present
value of the proposed z@structured note from the p:esent value of
the outstanding principal and 1nterast on th@ origlnal note
comput@d at an intarest rate, currently 12 5 pezcent, that is
hxgher than the disccunt rate, currently 9 p@rcent. Zn effect,
"the computatlonal formula used by the Seventh Farm Credlt Digtrict
allows the sum of monay owed on the o:iginal rate that w1ll never
be paid under any cixcumstances, to be the reference poznt for

comparing ail other coats. Under tradltlonal, commonsense
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approaches to restructuring, the referernce point is the recovery
value of the collateral together with any other recoverable
assets, not a sum of money that the borrower is unable :to repay.

No other districts appear to be following the Seventh
Farm Credit District's approach., Most appear to be using a
;liguidation analysis. A liguidation énalysis first determines the
recovery value of any collateral and/or other récoveraple assets,
Next, it determines the present value of the proposed restructured
note. Finally, it compazes the recovery value of the assets with
the present value of the proposed restructured note. To the
extent that other districts incorporate into thei?-analySis "the
present value of interest income and principal forgone by the
lender in carrying out the restructuring plan,” those districts

s

-compute-that figqure under both-the: cost of foreclosure and the
cost of restructuring-so that ‘the the sum is "cancelled out®. In
that .way, the restructuring decision is not based on the sum of
money that the borrower is unable to repay and that will never be
recoversed by the institution,: However, at least one court has
ruled that the 1987 Act "does not mandate the restructuring of the

debt . at the liquidation value of the-collateral.” In re Bellman,

86 Bankr. 1016,:1022 {(Bankr. D.S.D. -1988).

At least one of the districts, the Fifth Farm Credit
District based in Jackson, Mississippi,: appears to be using what
might be described as an. "institutional cash flow analysis®
approach to restructuring. The analysis hae many of the same
features of a liguidation analysis, but it also incorporates the

institution's "cost of funda® in the computations. ‘A copy of the
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relevant portions of the Pifth Farm Credi: District's
restructuring manual is appended to this outline as Appendix B.

Although the. authors of this outline have examined
 restructuring "wWorksheets® given to.borrowers by System
institutions in a number of districts, the authors only have
copies of the internal restructuring manuals for the St, Paul and
Jackson districts. Because the authors reside in the'sSt; Paul
district, that district's restructuring-formula is the focus of
this outline. Readers: who represent borrowers in other districts
may find common issues in the discussidn that follows, but they
should be aware that St. Paul may be the only distzict:employing
the formula discussed.

Currently, borrowers seeking to apply for restructuring
are encountering at least two practical-difficulties.: 'Rirst, the
computational process contemplated by the restructuring provisions
- of the 1987 act a:e=no§-discernable-f:om:anything-ieSS-than &
laboricus, time-consuming-reading of the statute,  The
restructuring policies issued to date pursuant to 12 U.85.C.a.

§ 2202 a{g} (West Supp. 1988) and provided to borrowers as a part
of the restructuring application "packet” generally pérrct the
language of the statute. In some cases, ‘the languages -of 'the
policies; such as is found in thé policy of the Seventh Farm
Credit Dist:ict;-iﬁ inconsistent with and contrary to the language
of -the statute., See text of letter from Christopher R. Kelley to
Carl ‘Rudeen, infra pages 102-04, -In other words, as a matter of
COuUrse; DOrrowers are nobt being provided with a clear, simple
explanation of.the computational steps involved in computing and

comparing the cost of foreclosurs and the goat of restructuring.
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' The second difficulty is that borrowers, as a matter of
course, are not being provided with the institution's aniicipated
"costs® of foreclosure. In addition, some of the cost projections
used by some institutions are either not juétified Qr are not
justifiable,’ |

At least one of the Farm Credit Districts, the Seventh,
has issued a manual to its employees explaining'thé'coﬁputational
- steps and the cost figures to be usead in’féstructuriﬁgl':The
-manual includes worksheets that are to be completed by the loan
officer and presented to the borrower at the credit review
committee should review be necessary and requested, The current
practice of the Seventh Farm Credit District is not to provide
those worksheets to the borrower prior to the credit review
committee meeting. Even then, some institutions will not provide
the borrower with a photocopy of the worksheets,

Thé text ©of two of the basic worksheets currently in
use by the Seventh Farm Credit District together with the text of
the instructions provided by the District to its loan officers
follows, 7The worksheets included here are used for analysing a
restructuring proposal contemplating level payments, A
restructuring propesal contemplating a cash-out, partial
deed-back, or debt set aside requires the use of different _
restructuring worksheets. However, mogt of the basic concepts and
calculations remain the same regardless of the terms of the
restructuring proposal,

Because the worksheets and instructions require the use
of present value calculations, present value and annuity tables

based on a nine percent discount rate follow the worksheets and
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ins;ructions, Th@_nggpth Farm Credit District has chosen nine
percen;.as its discount factor, and the tables must be consulted
to complete ;he_worksheets,_

Followlng the tables is a brief discussion of several
aspects of the worksheets and the instructions that require
ciarlflcation or comment. Finally, the. discussion of the
.wdrkshéets and instructions is concluded with a sample letter
de51gned to elicit from A system institution the information that

a borrowar wzll need to complete & restructuring application,
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FORECLOSURE COSTS
WORKSHEET
MEMBER VIEW .

PRINCIPAL
INTEREST

48 B

COSTS

1. INVESTMENT | Ly
2. ADD: COSTS
A) TAXES
B) DISPOSITION COSTS
. C) LEGAL - -

A A8 W A

D) ' INSURANCE AND REPAIR

3.  TOTAL INVESTMENT -

4. LESS: RECOVERABLE ASSETS

A} STOCK - -~ © g
3} AV OF PROPERTY '

X (.8780) Npv 3
C) OTHER RECOVERABLE

- asser (ev) . 4 4

5. FORECLOSUREICOSTS*'; o 5
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cCosrT QPR FPORECLOSTURE
PROCEDURE -

INVESTMENT - This line shows our total investment to date,
including all expenses advanced and accrued interest,

ADD: COSTS -

a) TAXES - This represents all past due taxes (excluding
those advanced and shown above in Line 1) and two Years
of estimated future taxes. ' :

b} DISPOSITION COSTS - This represents our anticipated
sales costs. Based on projections and experience in
acquired property sales, this is a flat 3% of appraised
value. <Calculation: av X 3%.

c) LEGAL - Again, these are anticipated legal expenses
which are not already included in Line 1. We expect
1-2% of AV for legal expenses; however, your legal
expense levels must be based on individual service
center experience, S -

d) INSURANCE AND REPAIR - Enter estimated insurance angd
repair expenses during the foreclosure process.

TOTAL INVESTMENT - This represents our investment after
adding the foreclosure costs FCS faces in a foreclosure
action. 'Please note that the added costs are not calculated
on a net present value basis. The timing of expenses is so
varied, including many front-end expenses, such that a
present value calculation would reguire an inordinate amount
of time and would show only a slight impact on the costs
presented, e _ -

LESS: RECOVERABLE ASSETS

aj STOCK - Enter the current amount of stock held by the
borrower. Remember that on a foreclosure in process
stock may have been applied as a reduction in the
vastment amount (Line 1), If that is the case, Line 4a
should be zezo, S '

b) AV OF PROPERTY - This line repregents the present value
of the property we would recover in foreclosure., We
recomnend cajlculating an amount by multiplying the
appraised value of the property by a .8780 discount
factor (based on a 9% discount rate over one and a half
years). However, if the loan officer has stron
evidence that the property value will change (up or
down}, you may use the present value of the appreciated
or depreciated property. Also, the length of
foreclosure may vary if properly supported.

Wp 7992J/0237J . “3l=



c) OTHER RECOVERABLE ASSETS - This line includes the
present value of any other assets we could recover in
the foreclosure process, including the value of any
deficiency judgments, The asset should reflect present
values,

5. COST OF FORECLOSURE -~ This line represents the cost of
foreclosure for comparison with restructuring costs. It is
calculated by subtracting the Total Recoverable Assets from
Total Investment, Line 3 - (Lines 4a + 4b)

COMMENTS -~ If foreclosure costs exceed restructure costs, explain
here the appropriate credit factors which support foreclosure ovar
restructure. This section.must address factors supporting
foreclosure such as: :

a) borroéef applying all vailable income to the payment of
primary cbligationg_ _

b) borrbwer's'financial_capacity and management skills to
protect collateral

c)  borrower's cépacity te work out of existing financial
difficulties
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ek %

_________

~ RESTRUCTURE COSTS ~ LEVEL PAYMENTS

WORKSHEET
RESTRUCTURE TERMS
" A)  PRINCIPAL $
B) CASH
.C) STOCK o
D) QTHER CONSIDERATIONS
- E)  TOTAL CONSIDERATIONS $ -
F) INTEREST RATE/TERMS
COSTS
PRESENT VALUE ORIGINAL LOAN $
ADD: PRESENT INTEREST FORGIVEN
A) PRESENT INTEREST $
8) LESS: CASH PAYMENT
c) LESS: STOCK
D) LESS: OTHER
CONSIDERATIONS
LESS: PRESENT VALUE RESTRUCTURED LOAN $
OTHER RESTRUCTURE COSTS
A) $
B) $
COMPROMISE/RESTRUCTURE
COSTS $
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Note: The Seventh Farm Cred;t Dzstrict has changed the
_restructura casts worksheet that formerly accompanled the
instructions that fcllow The precedlng worksheet is the newer
one. Thus, Itam 2 in the 1nstruct10ns that fullow, "Present
Inte:est Forglven ,'18 nﬁw found at Item 3 on the neWw worksheet,
Item 4 is the 1nst:uctlons, “Present value of Interest
'Conc9551ons” 15 omltted from the newer worksheet ~Item 3(a) in
the xnstructxons, “Presgnt Valu@ of Fcregone Principal And
Interest =- Orlglnal Amount‘ 15 now shown at Item 2 on the newer
worksheet. Item 3(b) of the 1nstructions, 'L@ss. Restuctured

Amount®, is shown at Item 4 of the newer worksheet,

RESTRUCTUR E c'o's TS L.E:V'E'L "PAYMENTS
' o PROCEDURES/DEFINITIORS

1. RESTRUCTURE TERMS -
ay = PRINCIPAL - This llne shows the pr;nczpal balance of

the loan after the restructure is completed and
accounted for, . . _

b}'  CAsH é”Ent@r anynéash payment recéived

<) STOCK - Enter the valus of all stock reductions which
are. appli@d Lo tha lean 1n the restructure,

d} OTHER CGNSIDERATIONS - Thzs category includes any other
- mongtary considerations received for the restructrue,
including up-front cash, set aside loans or net
- .fecovery value of ¢ollateral deeded to PCS. In complex
. restructures, loan officers have the option to add
~lines (4, e, £ . . ,) if necessary to clarify the
. restructure terms. DO not include the value of
additional collateral as other congiderations.

e) TOTAL CONSIDERATION - This line is the sum of Lines la,
lb, l¢ and 14,

wp 7992J/0237J | -9 4=



£} INTEREST RATE/TERMS - This line briefly defines the
.. interest rates charged on the restructured loan,
including any concessionary ratas {and their
~duration). - It also should identify the term of the
restructured loan. This format is for level payments,

2, PRESENT INTEREST FORGIVEN - The Agricultural Credit Act of

. 1987 provides Farm Credit inmstitutions with the ability to
consider foregone principal and interest as part of its
.Restructure Costs,: This section identifies the cost
associated with present interest forgiven.

'a)  PRESENT INTEREST - Enter the present interest balance,

b)  LESS: CASE PAYMENT - Enter any cash paymént {if any)
intended to be a payment of intefrest. Show the net of
Lines 2a and 2b under the ®"Cost® column.

¢) LESS: STOCK - Enter the value of any stock applied to
_ .the loan as part of the restructire. -~ = ° a

d) .. LESS: OTHER CONSIDERATIONS < Eriter the value of other
congiderations identified on Line 14. Enter the result
of Lines 2a minus 2b minus 2¢ minus 24 in the right
hand column.

3. PRESENT VALUE OF FOREGONE PRINCIPAL AND INTEREST -~ This
section evaluates the present value of foregone principal
and interest by comparing the present’ valie of the original
loan with the present value of the restructured loanl We
use the presgnt value of the original loan with the present
value of the restructured loan. We use the present value of
an annuity concept (annual payments over a defined period of
time) to determine the present valueé of a flow of equal
payments., The difference is foregone for the life of the
loan“ . Lo v : R '. S .

a) ORIGINAL AMOUNT - Enter the result Of the original
payment amounttimes the appropriate present value
-factor (PVF) to show the present value of the original
loan,

bj LESS: RESTRUCTURED AMOUNT - This line begins with a
reatructured payment amount which is calculated from
the restructured principal amount and the general
interest rate that would apply to the loan without any

~ interest rate concessions. -Enter the result of the
restructured payment times the appropriate present
value factor to ‘show the present value of the
regtructured loan. Subtract thig smount from the
result in Line '3a and enter thig difference in the
- right hand columm. .00 .. o
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PRESENT VALUE OF INTEREST CONCESSIONS - There are costs
associated with interest concessions which can be calculated
on a present value pasis, There are costs associazed with
interest concessions which can be calculated on a present
value basis. These calculations are less axact, but provide
a sound approximation of the cost of an interest rate
concession. Use this only when offering a concessionary
interest rate for part of the loan term.

aj. RESTRUCTURED“PAYMEFT AMOUNT -~ Enter the same payment

amount. 88 shown on ' Line 3b;

)  LESS: CONCESSION PAYMENT AMOUNT - Enter the payment
s amount:based on the concessionary interest rate and the
term of thehtonﬂeSsionry rate,

ey :FOREGONE-AﬁNDAL'PAYHENT'AMOUNT‘éfEnter the difference

between Line 4a and 4b on this" line,

d}  TIMES: PRESENT VALUE FACTOR = Multiply the result on
" Line 4c by appropriate present value factor based on
the interest rate concession and the length of the
concession. Show the results of this calculation under
the ?Cost® column. (We are using a present value of an
annuity table - further directions will be provided in

- the final draft.)

OTHER RESTRUCTURE COSTS - Recognizing there may be
additional out of pocket costs for the Farm Credit lender in
restructuring & loan, this section allows for consideration
of those costs,  Most will likely be up~-front costs and,
therefore, no présent value calculations are necessary.
Show the total other restructure costs under the *"Cost®
column.. e

COHPROﬁiSE/RESTRGCTﬁRE COSTE = Add the costs for each
section and show the total at Line 6 under the °Cost® column.
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0RD z N A RY A R NUITY TABLE

(?resent Valua Factcrs)-

QISCGUNT FACTOR._ 9% annual rate

DIRECTIONS: To use this ordlnary annuxty table tc determine
. .appropriate present value factors, begin by
identifying the number of years the periodic payments
will be made. Moving down the year column to the
appropriate.year identifies the present value factors
available for monthly, guarterly, semi-annual and
annual payment.options. Move across frém the year
column at the selected number of years tc the payment
option that. fits the loan heing present valued. The
present value factor is the number under the
appropriate payment option and across from the
appropriate year. . For example, the present value
_facto: for a 20 yea: loan with annual payments is

9, 129
_ oo . ... PAYMENT O0PTIONS
YEAR MONTHLY QUARTERLY. -+ SEMI-ANNUAL ANNUAL
1 11.435 . 3,785 .. . 1.873 -
2 21,889 .. .-7.,247 - . . .3.5%88 1.759
3 0 31.447 . . 10,415 . . 5,158 2.531
4 . 40,185 - 13,313 . .. -.6.596 3,240
5. . 48.173. - . 15,964 - .. 7.813 3.890
6 ... . 55,477 18.389 ~ - -9,119 4,486
7 62.154 20.608 10.223 5,033
8 68,258 22.638 11.234 5.535
g . . 73.839 24,495 . - . 12:160" 5.995
10 . . 78.942 . . 26,194 . . 13.008- §.418
11 83,606 27,748 13,784 6.805
12 87.606 29,170 14.495 7.161
13 91,770 30.470 15.147 7,487
14 95,335 31.680 15.743 7.786
15 98.5923 32.749 16.289 8.061
16 101,573 33.745 16.789 8,313
17 104,297 34,656 17.247 8.544
18 106.787 35,490 17.666 8,756
19 109.064 36,252 18.050 8,950
20 111.145 36,950 18,402 9,129
21 113.048 37.588 18.724 9,292
22 114.788 38,172 19.018 9,442
23 116.378 38.706 19,288 9,580
24 117.832 39.195 19.536 9,707
25 119.162 39,642 19.762 9,823
26 120.377 40,051 19.968% 9,929
27 .121.488 40,425 20,158 10.027
28 122,504 40,767 20.333 10,116
29 123.433 41.080 20,492 10.198
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"PRESENT VALUE TABLES
DISCOUNT FACTOR: 9% annual rate

DIRECTIONS: Use this table to determine the present value of a
: single payment at a future point in time. Determine

the present value factor by moving down the Year
column to the year in which you will receive the
single payment. Then move across to the Present
Value Factor column and identify the appropriate
present value factor., For example, the present value
factor or a single payment in year 20 is .178. These
factors assume annual compounding of the discount

factor.
YEAR - ' o PRESENT VALUE FACTOR
1 .917
-2 . 842
3 .772
4 . 708
5 ' T R : 650
6 o ' . .59%
T ' ' S ' .547
8 .502
.9 o S 460
10 422
11 ' o - ©.388
12 o R e 356
13 : o : .326
Yd oo .299
S5 S : .275
16 : . : : .252
17 S BRI 231
8 . D .212
19 .1%4
20 - oo - 178
2L : o .164
S22 S . 150
23 S .138
24 . B +126
25 116
26 .106
27 - L : .098
28 ' o ' : . 090
29 : : _ _ L0753

30 | .069
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The preceding worksheets and instructions are largely

self-explanatory.

However, they are imprecise at points and

possibly inaccurate with respect to certain foreclosure costs,

Therefore, the several comments are in order. The comments are

pased on one of the author's experiences in representing borrowers

seeking restructuring and on conversations with other attorneys

and borrowers., =

FORECLOSURE COSTS

ftem 2{b)

Item 2(c)

Item 2{¢)

Item 4{b)

wp 7992J/0237J

Disposition Costs: The use of 3% of the

appraised value of the collateral for the

. disposition cost of that collateral appears to be
extraordinarily conservative. The instructions

offer no justification for that figure, Bearing
in mind that arbitrary and capricious behavior by
the institution may be the basis for a defense to
a foreclosure action, the institution should be
put to the task of justifying all of its
foreclosure costs figures. See, Federal Land
Bank of St., Paul v, Overboe, 404 N.W.2d 445 (N.D.

1387). See Appendix C fofr a listing of possible
foreclosure costs. '

Legal Costs: Note that the instructions require

that those costs be based on actual service
center experience. As with disposition costs,
legal costs must be justified. If the
institution is assuming incorrectly .that the
foreclosure will be uncontested and not followed
by a bankruptcy reorganization proceeding, the
institution should be requested to adjust its
legal costs accordingly.

Insurance and Repair: Generally, the insurance

cost for bare land will be 0, For buildings, it
will be $9.00 per $1,000 of insurable value.
Repair needs and costs should be brought to the
attention of the institution. Some institutions
are uging 1-1/2% of appraised value for their
cost,

Net Present Value of the Collateral: The ,8780
net present value factor reflects a 9% discount
rate for 1-1/2 years, If a longer time before
recovery is anticipated, such as where a
contested foraclosure or reorganization
proceeding is contemplated, a lower net present
value factor should be used,
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Item 4{c} Other Recoverable Assets: This figure should
reflect net recovery valLue discounted from the
date of anticipated recovery. In other words,
there will be costs associated with the recovery

of those assets, and the institution should take
those costs into account.

COST OF RESTRUCTURING:

Ttem 2 Present Interest Forgiven: Make sure that this figurse
has not Deen improperly included in the item 2
calculation above it, TIf the item 2 calculation runs
from the date of the initial default, it necessarily
will have included the accrued interest reflected in
the item 3(a) figure. Thus, the institution will have
"double-dipped® and improperly increased the cost of
restructuring amount.

Item 3 Present Value of Foregone Principal and Interest: Make
sure that the Original loan payment Used 1n Lhe item 2
calculation is not based on a default interest rate,
Using a default interest rate is inappropriately
punitive and will result in a higher cost of .
restructuring., The institution should assume that the
foregone pavments on the original note will be based on
the interest rate applicable to the loan prior to
default. Also, be sure that the calculation is based
only on foregone payments., 1In other words, the present
value factor used should correlate with the number of
payments that will not be made, not the full term of
the note from its inception, Otherwise, the borrower
is not given credit for payments made prior to default,

Item 5 OQther Restructure Costs: This figure will usually be
$500.00,

As previously mentioned, system institutions, including
those in the Seventh Farm Credit District, do not, as a matter of
course, explain to borrowers the conputational steps involved in
determining and comparing cost of foreclosure and cost of
restructuring. Similarly, those institutions do not teveal, as a

matter of course, their anticipated costs of foreclossure. The
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following letter is included in this outline as a suggested format
for requesting that information prior to the borrower's submission

of a restructuring applicati0n.
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Mr. Carl Rudeen

rarm Credit Services
P.O. Box 828 :
Fairmont, MN 56031

" RE: Mr., and Mrs. FLB Loéh'#[: !

Dear Mr. Rudean:

In conjunction with the William Mitchell College of Law’s Rural
Debtor-Creditor Clinic, I represent Mr. and Mrs. of

: o _» Minnesota, On March 4, 1988, Mr. and Mrs.
received a letter dated the previous day from David R. Hoelmer,
Legal Counsel of Farm Credit Services of Mankato. That letter
advised Mr. and Mrs. ‘of their oppertunity to apply for
‘the restructuring of the above-referenced loan under the Seventh
Parm Credit District's distressed loan restructuring policy and
‘provided a copy of that policy to them together with application
documents. In addition, the letter requested that any questions
‘regarding the restruéturing policy be directed to you,

Mr. and Mrs. . desire. that their loan be considered for

_ :estrthuring,_ana_tﬁey'iﬁtend to submit an.application for that
‘consideration. However, I have some gquestions that I believe will
need to be answered before I can properly assist Mr. and Mrs.
i With their application. accordingly, I am direeting
those questions to you on the assumption and with the .
uriderstanding that you will be able to respond to them in a timely
and sufficient manner to allow me.to incorporate the direction and
information that you provide in the application of for
the restructuring of their loan. o )

As we both are aware, the Seventh Farm Credit District’s
‘restructuring policy was prompted by the enactment of the
Argricultural Credit Act of 1987, Because that Act was enacted on
January 6, 1988, and the District's policy is.even more recent, I
suspect that I am not alone in my desire for additional
information. My understanding at this time is that the Act and
the District's policy, in their most general sense, contemplate a
comparison between certain specified “costs of foreclosure® and
"costs of restructuring.” Wwhere an otherwise complete and
supportable application reveals that the cost of restructuring is
less than or equal to the potential cost of foreclosure, the
lender, here, the Federal Land Bank of St, Paul, will restructure
the loan, . S L . L S

Based upon my current understanding of the Act and the District's
poliéy,'mygiﬁitial_ques;idn'concerns the method that the district
believes should be employed to determine the potential "costs of
foreclosure® and "costs of restructuring® with respect to a loan.
Specifically, I would appreciate it 1f you would advise me of the
computational steps that the District believes must be followed to
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Mr. Carl Rudeen
Page Two

arrive at the sum of the "cost of foreclosure® and the sum of the
"ceost of restructuring.® If the District has prepared a worksheet
that sets forth the various steps in. those .computations, your
sending me a copy of that worksheebt and its accompanying
instructions would be very helpful. .

AsS bhest as I can now determlne, the computational process
contemplated by the Act and by the District’ 8 policy to determine
the costs 'of foreclosuré and restructuring requlres the
cornsideration of certain specified and unspecified cost figures.
FOL example, the *cost of foreclosure® calculatlon requires an
‘estimate of the "cost of maintaining a loan as a nanpe:formlng
asset,® the "estimated cost .of. admlnlstratlve ‘and legal actions
‘necessary to foreclose a loan and dispose of p:opezty acquired as
the result of foreclosure,; and "all other costs zncurred as the
~result of the foreclosure or liquidation of a 1oan.” The "cost of
restructuring® is based on similar costs or other considerations,
Obviously; Mr, and Mrs, . - do not know now what those costs
might be because they are cosEs to the Federal Land Bank of st.
Paul. Those costs were not provided to.them with Mr. Hoelmer's
‘letter, Nevertheless, nctwithstandinq their lack of knowledge of
“-thogé dogts and-the ‘basis’'on- ‘Which they weére c0mputed the
application of Mr. and Mrs. fotr’ restructurzng will be
.gvaluated by a formuila“ that takes into accdount those costs,
Accordingly, Mr., and Mrs, C U will need that information in
order “to- prepare their application so¢ that they can properly
address eéach cost and other’ ‘factor that will be considered when
their application ig submltteﬁ Therefore, my second request is
that you provide me with the figures that the Federal Land Bank of
St. Paul believes represents each cost associated With the cost of
foreclosure and the cost of restructuring that ¢an be estimated at
this time, I would also appreciate it if you would explain the
basis for each cost estimate. If any of those costs cannot now be
“estimated or ‘will need to be adjusteﬁ over time, I would
appreciate it if yol would advise me of the time and of the
‘additional information neaded for: ‘their eatxmation and when and
under what cendxt;ans the costs will need to be adjusted. I
recognize that, depending upon the compatatlunal ‘methodology that
the District believes must be emylayed, some of thosé costs may be
dependent upon ‘the terms of the propos@d restructured loan, Of
ocpurse; with respect to those costs, I assume that we will work
together "in as$essing their amounts through the mutdal exchange of
information that the restructuring process requires.

My third request is for a copy of each app:aisal of the assets of
" Mr., angd Mrs. “‘that the Pederal Land Bank of Se. Paul has
made or used. PIeasa consider’ this to be & continuiﬂg request
covering any future appraisals that may be made or used. This
teqiest is made pursuant to Sectlon 104 of the Agrlcultural Credit
Aot of 1987. 0
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Mr, Carl Rudeen
Page Three

My final request is one for clarification. Under Section III,
"Restructuring Criteria,” of the District's policy, the term
feost” is defined as including "all factors relevant to making a
sound: credit decision.™ 'So defined, the use of that definition of
cost in the .context of determining whether the "cost of
restructuring® is less than or equal to the "cost of foreclosure®
appears to be inconsistent with the way that °cost of foreclosure®
and "cost of restructuring® are defined in the Agricultural Credit
Act of 1987, at least with respect to distressed loans that are
delinquent as is the loan of Mr. and Mrs. . Most
certainly, the definition is imprecise, "I would appreciate it if
you would advise me whether you intend to rely on that
definition. IL you intend to rely on it, please adVise me of the
factors in addition to those explicitly stated in the Act and the
District's policy that you will use to evaluate Mr. and Mrs.

application for restructuring, and the weight that you
Will assign. to those factors.: e o

I appreciate your attention to this request, Please call me if
you desire any clarification or explanation of it. Again, your
-prompt-response will-be essential for the timely preparation and
submission of my client's application for restructuring,

Yburs very truly,

Christopher R. Kelley

Attorney at Law
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In applying for restructuring, borrowers should be

aware of fthe "least cost alternative® provisiﬁns of 12 U.5.C.a.
§ 2202a(f) [(West Supp. 1988), That section provides as follows:
If two or more restructurlng alternatzves
are available to a qualified lender under this
" section with respect to a distresed loan, the
 lender shall restructure. the loan in conformity
. with the. alternatlve that results in the least
:cost to the lender.
If a borrower’ s restzuctuzlng propcsal does not contemplate paying
to his prlmary cred;tors all of hlS income 1n excess of hisg
reasonable llVlng and operatlng expenses, section 2202a(f) appears
to glve the 1nst1tut10n the ogtlan of proposang an alternative
that captures that income( See. 12 U.8.CuA. § 2202&(6){1)(83 (West
'_Supp._1988) (a con31derat10n in determznlng whether a: borrower is
ellglbla for restructurlng is “whether the borrouer is applying
all income over and above necessary and reasonable llving and
operating expenses to the payment of primary obligations®}, and
§ 2202a(d)(2) (West Supp. 1988) ("This section shall not prevent a
qualified lender from proposing a restructuring plan for an
individual borrower in the absence of an application for
restructuring from the borrower,®)

System institutions are required to provide written
notice to a borrower that the borrower’s loan "may be suitable for
restructuring” when the institution determines that the loan is or
has become a "distressed loan.® 12 U.5.C.A. § 2202(b){1) (West
Supp. 1988). The notification must include a copy of the

appropriate restructuring policy and "all materials necessary to
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enable the borrower to submit an application for restructuring the

loan.® Id, A distressed loan is defined as follows:

The term "distressed loan” means a loan
that the borrower does not hHave the financial
capacity to pay according te its terms and that
exhibits one or more of fhe following
characteristics:

{a) The borrower is demonstrating
adverse financial and repayment treénds,

(b) The loan is delinguent or past due
under the terms of the loan contract.

- (¢} One or both 'of the factors listed
in subparagraphs (A} and (B}, together with

- inadequate collateralization, present a
high probability of loss to the lender.

'Notice must alsc be given not later than 45 days before
the coﬁmencemént of forecldsdte proceedings against the borrower.
12 U.s.C.a. § 2202(b){2) (West Supp. 1988). 1In addition, 12

U.S.C.A. § 2202(b)(3) (West Supp. 1988) provides as follows:

No qualified lender may foreclose or
-continue any foreclosure proceeding with respect
to any distressed loan before the lender has
completed any pending consideration of the loan
for restructuring under this section.

The term ®foreclosure proceeding® is specifically

defined in the statute as follows:.

The term "foreclosure proceeding® means:

{a) a foreclosure or similar legal
proceeding to enforce a lien on property,
whether real or personal, that secures a
nonaccrual or distressed loan; or '

g - {b} the seizing of and realizing on
‘nonreal property collateral, other than
collateral subject to a statutory lien
arising under subchapters ! or II of this
chapter, to effect collection of a
nonaccrual or distressed loan.
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12 U.8.C.A. § 2202a({4) (West Supp. 1988). Apparently, an action
to collect on an unsecured note would not be a foreclosure
proceeding within the meaning of section 2202a(4).
12 u, S.,A. § 2202a(c) (West Supp 1988) requires
' lnstltutlons to glve bo:rowers a “raasonable opportunity® for a
meeting between the borrower and a loan offlcer or other
rep:esentahive,_ Spé;ifiéélly, that section provides as follows:
On determination by a qualified lender that
a loan made by the lender is or has become a
distressed loan, the lender shall provide a
reasonable opportunity for the borrower thereof
to personally meet thh '3 representatlve of the
. lender - : _ .
(a) to review the status of the loan,
the financial ‘condition of the borrower,
and the suitability of the loan for
restructuzingy and-
~{b) with respect ‘to a loan that is in
nonaccrual status, to develop a plan for
restructuring the loan if the loan is
gsuitable for restructuring,
1f the restructuzlng proposal is denied, the borrower
_may request a review of tha denlal by a cred;t review committee,
The request must be made in writing wlthln 7 days after receiving
the notice of denial. 12 U.8.C.A. § 2202{b)(2) (West Supp. 1988).
At the credit review committee, the borrower may appear
in person accompanled by counsel oL any other representative, 12
U.5.C.A. S 2202(c) {West Supp. 1988) Prior to the enactment of
the Agrlcultural credit Technlcal Correctlons Act of 1988, the
borzower seek;ng revxew of a den1al of restructing 4id not have

the right. to an 1ndependent appralsal except when "additional

collatezal far a loan is demandeﬁ by the gualified lender when
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determining whether to restructure the loan.® 12 U.5.C.A.

§ 2202(d){4) (West Supp. 1988), ' Howeveér, under tHe 1988 Act, the
porrower now has a right to request an independent appraisal,
H.R. 3980, 100th Cong. 2d Sess. 1314 Cong. Rec. S 10798, 10301
(daily ed. Aug. 3, 1988). The borrower must be notified in

- writing of the decision of the credit review committee and the
reasons for that decision. 12 U.S.C.A. § 2202(e) (West Supp.
1988).

The credit review committee's review ends the
institution's review process. 1If the cradit review committee
affirms the initial denial of the restructuring, the institution
may angd usually will commence the appropriate legal proceedings to
foreclose on the collatezal and obtaln 3udgment on the note,
 However,.1f the 1nst1tut10n has been certlfled by the Assistance
Board pursuant to 12 U.s. C A, § 2278&—40{West Supp. 1988), there
is one more stage in the rev1aw process Specfically, 12 U.S8.C.A.
5 2202c{a) (wWest Supp, 1988) prov;des as follows:

Within 9 months after a qualified lender is
certified under section 2278a-4 of this title,
such lender shall review each loan that has not
been previously restructured and that is in
nonaccrual- status on the date the lender is
certified, and determine whether to restructure
the loan. . -

The review contemplated by sectaon 2202c(a) is to be
done by a special asset grcup establlshed by each dlstrict 12
U S.C.A § 2202 2202c(b){1) (West Supp. 1588}, If the district
spagial asset group determines that a loan shoula be.ﬁestructu:ed,

"the group shall prescribe a restrugtuzlng plan for the loan that

the quallfled lender shail 1mplement P12 U.S.C.A. § 2202¢(b){2}
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{West Supp. 1988). 1If the group determines that a loan should not
be restructured, it must submit.a report to the National Special
Asset Council described below explaining that decision., 12
U.8.C.A. § 2202c(e) (West Supp., 1988),
The statute is silent: as to the borrower’s right to
participate in the review by the district special asset group,
The proposed regulations governing that review are also silent as
Lo bthat issue, 53 Fed. Reqg. 16934, 16956 (1988), |
Pursuant to 12 U.S.C.A § 2202¢{c)(1) (West Supp. 1988),
the Assistance Board is to establish a National Special Asset
Council to db_the following: |
(éizhohitot.cﬁmpliancélﬁith Eﬁe
(. restructuring requirements of this section by
qualified lenders certified to issue preferred
stock . under section: 2278b=7 of this title, andg
by special asset groups established under
subsection (b) of this section; and
{b) review a sample of determinations made
by each special asset group that a loan will not
be restructured. .
In addition, 12 U.S.C.a. § 2202c{c¢){2) (West Supp. 1988} provides
Ethat the Natlonal Spec1al Asset Counc11 "shall review a sufficient
number of determanatlons made by each special asset group to
foreclose on any 1o&n to assure the Council that such group is
complying with this section.® For each determination reviewed,
“the Counc11 shall make an 1ndependent judgment on the merits of
the decision to foreclose rather than restructu;e the locan.® In
addltlon,
-If the National Asset Council determines

‘that any special asset group is not in
substantial compliance with this section, the

-~
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Ccunczl shall notify the group of the
. determination, and may take such other action as
- the Council considers necessary to ensure that
such droup complies with this section,
12 U.s.C.A. § 2202c(c)(3 (West Supp 1988y,
As with referenca to the dlstrlct sPeczal asset group,; the statuts
and the proposed regulatlons are sllent regarding the borrower's
right to partlc1pate in any review by the National Special Asset

Council. 53 Fed Reg 16945, 16946 {19883

G. nght of Flrst Refusal

The 1987 Act requires system institutions, except for
the bank for cooperatlves, holﬁing agrlcultural real estate
acqulred threugh fcreclosure or voluntarlly conveyed by a bhorrower
who, in the 1nst1tute 3 determlnatlon, d4id4 not have the financial
resources to avo;d fo:eclosure to glve the former owner the right
of flrst refusal to repurchase or lease the property. 12 U.5.C.A.
§ 2219a (West Supp. 1988).: Wlth respect to the right of first
refusal to purchase the property, 12 U.S.C.A. § 2219%a(b){1)=(5)

{West Supp. 1988} provides as follows:

{1} Rlection to sell and notification

Within 15 days after an institution of
~the System first elects to sell acquired
teal estate; or any portion of such real
estate, therinstitution shall notify the
prev1ous owner by certlfled majil of the
owner's right =

{a) to purchase the property at
the appraised fair market value of the
property, as established by an
accredited appraiser, or
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_{b) to offer to purchase the
Property at a price less than the
appraised value. . :

(2) Eligibility to purchase

To be eligible to purchase the
property under paragraph (1); the previous
owner must, within 15 days after receiving
the notice reguired by such paragraph,
submit an offer to purchase the property.

(Note:.. The 15 day period was changed to 30

days by the Agricultural Technical
Corrections Act of 1988, H.R., 3980,°1480th
Cong, 24 Sess,, 134 Cong. Rec. § 10798,
10802 (daily ed. aug. 3, 1988)).

{3) Mandatory sale.

: An institution of the System receiving
an offer from the previous owner to
purchase the property.at the appraised
value shall, within 30 days after the

.receipt of. such offer, accept such offer

and sell the property to the previous owner.

‘{Note: "The 30 day period was changed to 15

days by the Agricultural Technical

Corrections adt of 1988, #IiR, 3980, 100th
Cong. 2d Sess., 134 Cong. Rec. S 10798,
10802 (daily ed; Aug. 3,-1982)), =

(4) Permissive sale -

. An institution of the System receiving
an offer from the previous owner to
purchase the property at a price less than
the appraised value may-accept such offer
and sell the property to the previous
owner, Notice shall be provided to the

_previous owner of the acceptance or
- rejection of such offer within 15 days

after the receipt of such offer,.

(5) Rejection of offer of previous owner
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- {a} Duties of institution

.-An institution of the System that
-rejects an-offer from the previous
owner to purchase the property at a
price less than the appraised value
may not sell the property to any other
person -

{i} at a price equal to, or
less than, that offered by the
previous owner, or
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- {1i} on different terms and
conditions than those that were
extended to the previous owner,
without first affording the.
previous owner an opportunity to
purchase the property ar such
price or under such tems and
conditions., . e

(b} Notice

- Notice of the opportunity in

subparagraph (a) shall be

provided to the previous owner by

certified mail, and the previous

owner shall have ‘15 days in which

Lo submit an offer to purchase

the property at such price or

under such terms and conditions.
The provisions governing the right of first refusal to lease
acquired property are similar. 12 U.S.C.A. § 2219a{c)(l)-(6)
(West sSupp. 1988).

The right of first refusal as set forth in sections
2219a(b){1)-(3) presents several potential difficulties for
~ borrowers. First,_neither the statute nor the proposed
regulations specifically defines the event constituing the
institutiqnfs "first eiect{ion},to_sell.“: 53 Fed. Reg. 16934,
16946-47 (1988). 1In states where corporations are prohibited from
owning agricultural real estate, it might be argued that the
"election to sell” occurs as soon as the lang is acguired since
the institution is not permitted to retain it. .On the other hand,
it might be argued that no election to sell occurs until an
eligible purchase:_actually_has_agregd_tq.buy:the-pazcel.
A more troublesome difficulty for borrowers is the

absence of any express mechanism for challenging the appraisal of

the property. 1In addition, neither the statute nor the proposed
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- regulations define the stgtute‘s term *"accredited appraiser®, 33
Fed. Rég.-15934, 16948?47-(1988), It can be expected that some
Farm Credit Banks will use "in-house® appraisers who may base
themr apprazsals on sales of other inventory land that has heen
aOld w1th 1nflat10nary 1nducements guch as moneyback guarantees
and low interest rate financing that would not be offered to
former owners undez the rlght of first refusal. See 12 U.S.C.aA.
§ 22193£f} (West Supp, 1988} {". . . a system institution shall
not be requlred to prov;de financing to the previous owner in
.connectlon wzth the sale of acquired real estate.?)

| The former owner who cannot match the appraised price
faces uncertainty ‘as to whether ' he will receiveée another
opportunity -to .elect to buy the 'land. The statute permits the
former owner to offer a sum less than thé'appraised'value.
However, if that offer is rejected, the institution must again
offer the right of first refusal only if it subsequently desires
‘to sell the land at "a price esqual te, or less than;'that offeread
by the previous owner® ‘or "on different terms and conditions than
these that were extended to the previous owner.® 12 U.S.C.A.
§ 2219%a(bi{5) {(Wesnt Supp. 1988y, In areas where land values are
increasing, it is unlikely that the institution wiil”desire to
-'sell the land at a price ‘equal to, or less than, that offered by
the previous owner. However, it 15 very likely that the terms and
-conditiong will be different. This is because the only "terms and
conditions® that ‘likely will have been initially offered to the
former owner are the sale of the land at 'a lump sum cash priae.
On the other hand, a third~party prospective purchaser is likely

to be offered many other "terms and conditions® such as a
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money-back guarantee, apportionment of real estate taxes, etc.
{Financing is not considered a "term or condition® of sale, 12
U.S.C.A. 5 2219%ale) fwest Supp. 1988)) The uncertainty arises
because even if the “termsiand'cbnditions“ differ, it is possible
that the institution méy negiect to inform the former owner pot -
only of those differences but alss, and more fuhdaméntally, 2f the
transacticn itself, because the ihstitution may choose to ignore
or narrowly read 12 U.S.C.A. § 2219a(b)(5) (West Supp. 1988).

To ‘date, ‘some system institutions have attempted to
~avoid giving former owners the benefits of 12 U.S.C.A.
§2213a{b)(1)=(5) (West Supp. 1988) by choosing to sell the
acquired property Dy auction without first giving thé.former owner
the opportunity to buy it at its appraised value, Institutions
may sell acquired land by auction. In that regard, 12 U.5.C.A.

§ 2219a(d)(1)~(3) (West Supp. 1988) provides as follows:

(d) Public Offerings__
(l) Notlflcatlon of prev;ous owner

If an institution of the System- elects
to sell or lease acquired property or a
portion thereof through a public auction,
competitive bidding process, or other
similar public offering, the institution
shall notify the previous owner, by
certified mail, of the availability of the
property.  Such notice shall contain the
minimum amount, if any, required to qualify
a bid as' acceptable to the institution and
any terms and conditions to which such sale
‘or lease will be subject.

{2) Priority

If two or more qualified bids in the
same amount are recejved by the institution
‘under paragraph {1}, such bids are the
hlghest received, and one of the qualified
bids is offered by the previous owner, the
institution shall accept the offer by the
previous owner.
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(3} Mondiscrimination =

_ No institution of the System may
discriminate against a previous owner in
any public auction, competitive bidding
process, or other similar public offering
of property acquired by the institution
from such person.

However, at least twozfede;alﬁdistrict ¢ourts have held that sales
by auction must be preceded by giving the former owner the

opportunity to buy the acquired land at its appraised value,

Martinson v. Federa; Land Bank of St. Paul, No. A2-88-31 (D.N.D.

April 21, lSSS)_(appgal pending); Leckband v, Nayler, No, Civ.

3-881l67 (D, Minn, May 17, 1988) {appeal pending). Those cases are
discﬁssed in this outline at pages 42-43.

_Finally, with respect to the right of. first refusal, 12
G.S.C.A. § 22;9 a(hj {West Supp. 1988) provides that *[tlhe rights
pfovided in this section_shall_not:diminish any such right of
first.refusai undef the law.of the state in which the property is
located.® This provision éppears £0 provide that state Ffirst
refusal statutes will supplemént the federal right.

H, Ptbhibition:Agéihst Waiver of Mediation Rights

"Thé_lﬁé?ihc: ehcbﬁ§ages the states to establish
mediation prb?iam&_(suﬁh_as”a;ieadyieiiSt in Iowa and Minnesota).
The Parm Credit System is required to participate in mediation.
Agricultuxal'étédit’ﬁcﬁ of_1987; ?ﬁb; i. ¥o. 100-233, Sec. 503,
101 Stat. 1663 (19383,' In addition, Congress had the foresight to
realize that the right to mediatjon could be used as a chip in
negotiations for a loan. 1In order to avoid that, the 1987 Act

contains the follgwing language:
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No System institution may make a loan secured by

a mortgage or lien on agricultuyral property to a

borrower on the condition' that the borrower

waive any right under the agricultural loan

mediation program of any State,
12 9.S.C.A. § 2202e (West Supp 1988) FCA is zequlred to
promulqate rules regardlng ch part1c1pat10n in mediation. The
propOSEd rules are found at 53 Fed Reg 16946 (1988) (to be

codlfled at 12 C. F R § 614 4521)

I. leferentlal Interest Rates.'

Farm Credlt System 1nst1tut10ns in the past have used
dlfferent 1nterest rates on loans. Thzs is commonly known as the
"three-tier” method. The interest rate was based on a number of
factors, 1ncludzng borrcwer quallflcatlons. The 13987 Act allows
the system 1nstztut10ns to continue this practice, ©Pub., L. No.
lOQ -233, Sec. 109 lOl Stat. 1584 (1988} However, the borrower
can now ask an system instltutlon.

1} 'to'ptovide a réﬁzew ©of the loan to
determine if the prcper 1ntezest rate has

c-been . used'

2} - give the bcrrowar a written explanatzon of
the basis for charging the interest rate
used; and

3} give the borrower a written explanatian of
what the borrower must do to improve his

- credit status to receive a lower interest
rate,

12 U.8.C.A. § 2199(b) {(West Supp. 1988).
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J. Oninsured Accounts,

Some System znstltutlons have used uninsured accounts
in the past as naxt of thelr 1oan SeerClnq procedures, 12 C.F.R.
§ 614.4510 (1988), Borrowers would de9051t funds in these
accounts over a perlod of tlme in order L0 insure that they would
' meet their scheduied payments The 1987 Act prov1ded that if the
institution becomes 1nsolvent, all of the funds in unlnsured
accounts are to be appllad to a borrower s debt. 12 U.5.C.A.
§ 2213(b). See 53 Fed. Reg. 35427, 35454 (1988) (to be codified
at 12 C.P.R. § 614.413).

K. Use of FmHA Guaranteed Loans, etc.

The 1987 Act" also expresses the de51re that Congress
wants the Farm Credlt System to lnok outszde the system in

restructurlng,'

It is the sense of Congress that the banks-and
associations (except for the banks for
cooperatives) operating under the Farm Credit
act of 1971, should administer loans to farmers
with the objective of using-the loan guarantee
programs of the Farmers Home Administration and
cther loan restructuring measures; including
participation in interest rate buy down programs
that are Federally or State funded or other
.federal "or state sponsored financial assistance
-programg that offer relief to financially
distressed farmers, as alternatives to =
foreclosure, considering the availability and
appropriateness of such. programs on a
. case-by~-case basis,

Pub, L. No. 100-233, Sec, 102, 101 Stat. 1579 (1988). While this
aectionjhés not been codified, it may prove helpful to the
borrower who wishes to use the FmHEA gﬁaranteed loan program oOr

other program in . .order to gqualify for restructuring.
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VII.  JUDICIAL REVIEW OF RESTRUCTURING DENIALS
At least one court has decllned to review decxsxons
advecse Lo the borrcwer unde: the former forbearance policies

developed by System 1nst1tutlons. In Federal [Land Bank of Wichita

v. Read, 703 P, 2d 777 {Xan. 1985), the borrower's request for
_forbearance under the FLB s farbearance policy adopted pursuant to
12 C.F.R. § 614. 4510 (1985) had been denied. The policy
conditioned forbearance on the borrower meeting three conditions:
the borrower must be cooperative; the borower must make an honest
effort to meet the conditions of the loan contract:; and the

. borrower must be capable of working out of'tﬁe debt burden. See
12 C.P.R. § 614.4510(1) (1986). The FLB found that the borrower
did not satisfy the third condition. - In declining to review the
- forbearance decision, the court expressed the belief that the
"matter is best left to those in whom the land bank places that
-responsibility. . . o . We find no statutory authority for court

review of such a determination®. 703 P.24 at T80, See also

Tuepker V. FmHA, 708 F.2d 1329 (8th Cir. 1983),

However, despite the absence of express statutory
authority for Jjudicial review under former versions of the Farm
_Credit”Ac; and the: regulations and policies adopted pursuant to it
and despite the current absence of any statutory or regulatory
provision for judicial review, there are several theories
- available to borrowers seeking judicial review. Listed in order
of their current state of judicial development, the respective
basesg for each of those theories are as follows:

l;. ‘inﬁbcéiiﬁﬁ of tﬁé maxim “he.éhb.seeks
equity, must do eguity®? as an eguitable
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affirmative defense tg the institution's
foreclosure proceeding;

2. failure to follow stétutory directives
asserted as an implied cause of action
under t@e Farm Credit Act, as amended by
;he Agricultural Credit ‘Act of 1987 and

3. failure to adhere to state cooperative law
requiring procedural and substantive

 fairness in the expulsion of members from
cooperative institutions.

The latter two theories are discussed elsewhere in this
outline at pages 28-53 and 61-72, respectively. ' The following is
a discussion of. the first theory, the equitable defense.

. In most, if not all Jjurisdictions, a proceeding to

foreclose a mortgage is a proceeding in equity, See, e.g,

- Continental Pederal Savings and Loan Ass'n. v. Fetter, 564 P.2d

1013, 1013 (Okia, 1877) ("Foreclosure of a real estate mortgage is
~an equitable action, and it is within the province of the court
exercising its egquitable power to see that the party seeking
equity shall have dealt fairly before relief is given.")

One of the fundamental precepts of equitable relief is
that it "cannot be demanded as a matter of right whenéver
specified facts are shown . ., .°, rather it "is granted in the

discretion of the court.® H. HcClintock, Principles of Bguity,

§ 23 at 49 {(2nd ed. 1948). Judicial dicretion is ", . . to be
exercised by applying:established-pxinciples of equity to the
situation presented by all af the facts in the case, and adapting
the remedy to accomplish the most eguitable result possible,® I1d.
The discretionary nature of egquitable relief is "rooted
in the historical concept of [a] court of equity as a vehicle for

afﬁitﬁa;ively'enfdrcing the'reqﬁireménts of conscience and good
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faith.” Precision Inst, Mfg. Co, v. Automative M.M. Co,, 324 U.sS.

806, 814 (1945); As emphasized by the United States Supreme Courc:

A court of equity acts only when and as
conscience commands, and if the conduct of the
plaintiff be offensive to the dictates of
natural justice, then, whatever may be the
rights he possesses and whatever Use he may make
of them in a court of law, he will be held
remediless in a court of equity.

Deweese Vv, Reinhard, 165 U.§. 386, 390 (1897),

The discretion inherent in the granting or denial of
equitable relief is guided by maxims or general principles. See

- Precision Inst. Mfg. Co. v. Automobile M.M, Co.,, 324 U.S. 806, 814

(1945} ("The guiding doctrine . ., ., that he who comes into agquity
must come with clean hands' ., ., ., is far more than a mere
banality, It is a self-imposed ordinance that closes the doors of
a court of equity to one tainted with inequitableness or bad faith
relative to the matter in which he seeks relief . . ., ."). One of
those maxims is "he who seeks equity must do eguity®. As
explained by Pomeroy, "this maxim expresses the gbverhing
principles that every action of a court of equity in determining
rights and awarding remedies must be in accordance with conscience

and good faith.® -1 J. Pomeroy, Equity Jurisprudence § 385 at 419

{1881). More specifically,.

The meaning is, that whatever be the nature of
the controversy between two definite parties,
and whatever be the nature of the remedy
--demanded, the court will ' not confer its
equitable relief upon the party seeking its
interposition and aid, unless he has =~
acknowledgsd and conceded or will admit and
provide for all the equitable rights, claims,
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and demands justly belonging to the adversary

- party, and ‘growing out of @r necessarily
involved in the subject-matter of the
controversy.

' The principle zéquiies-the plaintiff to do "equity.®
;gl' Iin essence, a condltlon precedent Lo the equity court's
granting of relzef to the plalntlff is the awarding to the
defendant any rights possessed by the defendant, including those
-that have their genesis in the principles of fair dealing,
The failure of a PLB to consider a borrower for
forbearance has beeﬁ“held_to be:Q defense,to_a foreciosure

action, Federal Land Bank of 8t, Paul v, Overboe, 404 N.W.2d 445

(N.D. 1987). 1In Querboe, the borrower obtained funds. from the
Federal Land Bank of St. Paul. . The loan was secured by a
mortgage. The borrower became late in his payments, and in June,
1983, he requested that his annual.payient date. be changed from
July l_tp December 31 of each year to coincide with the cagh flow
of his farm. The federal land bank advised the borrower that a
change in payment dates would require a reamoztization of his
loan, and that, based on the borrower's financial information on
filg,”i; wasg gnablentq'grantaa::eamorgization‘ Thg.bcrrower
subsequently provided new financial information but:the federal
land bank declined to change its posltxon. The federal land bank
then initiatad & farecloﬁura actxon. |

The borrower dafended the fa:eclcsu:e action on the
grounds that the federal land bank had faaled to follow its

Qolicies, :egalations, and'procedurES adopted under the Farm
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Credit Act of 1971 relating to forbearancs when it denied his
request for reamortization. The federal land bank responded by
asserting that its failure to follow its policies and the
regulations governing it could not be raised as a defense £o
foreclosure and, in the' alternative, that it had not violated its
policies and the applicable regqulations.

The forbearance regulation at issue in Overboe, 12
C.F.R, § 614.4510(d) (1), was adopted prior to the enactment of the
Farm Credit Amendments Act of 1985. The regulation provided that
the federal land bank was to develop loan servicing policies that
included a provision for "a means of forbearance for cases when
the borrower is cooperative, making an honest effort to meet the
conditions of the loan contract, and is capable of working out of
“the debt burden.,® Overboa, 404 N.W.2d at 447 {citing 12 C.F.R.

§ 614.4510(d)(1}). Pursuant to that regulation, the federal land
bank had adopted a policy authorizing the extension of
"appropriate assistance® to borrowers who met certain criteria,
Qverboe, 404 N.W.2d at 447 (citing "District Policy 2501° of the
Federal Land Bank of St. Paul).

The federal land bank arqued that its failure to follow
the policy that it adopted pursuant £o-12 C.F.R. § 614.4510(4)1(1)
could not be asserted as a defense because of't§ezhdlding of
several courts that borrowers do not have a private cause of
acticon for damages undez the Farm Credit_Act of 1571 or the

regulations promulgated pursuant to that Act. See e.g. Farmers

Pfoduétion-cfedit Association of Ashland v. Johnson, 24 Ohio St.

3d 69, 493 'N.E.2d 946 (1986), cert. denied, 107 S. Ct. 878 (1987),
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_ Although_the Qverboe court acknowledged that the rFarnm

Credit Act of 1971 and 12 C.F.R. § 614.4510 did not create a
private cause of gction, it rejected the federal land bank's
érgument that the absence of a private cause of action precluded a
borrower's assg;tion_qf noncompliance with the Act or 12 C.F.R.
S 4510 aé a defense in a foreclosure action. The Qverboe court's
analysis of the issue was grounded on the recognition that "an
”éction to foreclose a mortgage is an equitable procseding.®
Overboe, 404;5'3’25 at 448 (citations omitted).  With that
:rgcognition_fo:ming the basis of the court's analysis, the court
then examipeﬁ_cher:ins:ances, specifically, cases involving
noncompiiance with Department of Housing and Urban Development
("HUD") regulations, where federal regulations which have been
held not to_;mply_a p;;vate cause of actien may nevertheless
provide a basis_forfan_equitable ﬁefense to-a foreclosure action.
Oﬁgrbogf 454 N.W.Zﬁ at 449. .

| With respect to the notions of fair deéling applicable
Lo the Farm_Credit.System, the Qverboe court notg@_that the
Cangfessional goal under the Parm Credit Act was "fostering

agricultural development.”. 1d. (citing Federal Land Bank of St.

Paul v. Lillehaugen, 404 N.W.2d 432 (8.0, 1987))}. ‘With that
Congressional objective in mind, the Supreme Court: of North Dakota

~held as follows: .

Allowing FLB to foreclose its mortgages without
regard to the administrative forbearance
regulation would be inimical to the achievement
of this goal. We therefore conclude that the
failure of FLB to comply with administrative
forbearance regulation and policies adopted
pursuant to the regulation gives rise to a valid
egquitable defense to a foreclosure action under
state law.
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Having held that a federal land bank's failure to abide
by its forbearance policies and the regulations governing it was a
permissible affirmative defense to a foreclosure action, the
Overboe court also concluded that the administrative forbearance
defense permits judicial consideration of both the procedural and
substantive aspects of the System institution®s action. In that
regard, the initial inquiry is whether the institution "has
established a general policy of forbearance and whether it applied
that policy in arriving at its decision to seek foreclosure.®
Overboe, 404 N.W.2d at 449. 1If the trial court finds that the
borrower's gualifications were: cons1dered by the institution in
accordance thh 1ts procedures, the court’s review of the merits
:of that consmderatlon is to be oOnfined to whether the institution
abused zts dlscretlon, In other words, to pgovallf_;he borrower
must show that the lnsﬁitution acted in an_“arbitrary, capricious,
unreasonable or unconsc1onable manner."® Overboe, 404 N.W,2d at
450. Flnally, the Overboe court 1nd1cated that appellate review
of a trlal court's determ;natlon of the substantive 1ssue will be
guxded by the standard of whether the abuse of dlscretion standard
of reV1ew “appea:s to have bean mxsappzehended or grossly

mxsapplxed gg. (citing Unlversal Cameza Corp v. ~National Labor

Relatlons Board, 340 U.5. 474, 491 (1951))

In jurisdictlons prov1dzng fo: nonjudic1al foreclosure,
borrowezs seekzng to invoke the equ;table defense employed in
Overboe will have to seek 1njunot1ve relxef 1n order to obtain

jud1c1al 1nterventlon. For a :ecent dzscu331on and collection of
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authorities regarding the enjoining of the nonjudicial foreclosure

process, see Note, Nonjudicial Foreclosure in Arkansas with the

Statutory Foreclosure Act of 1987, 41 Ark. L. Rev, 373, 389-403

(1988), .
Note: On September 15, 1988, a federal district court in

_Oregon declined to review a restructuring denial.. Troutman v.

Federal Land Bank of Spokane, No. CV 88-726-PA (D. Ore., Sept. 15,

1988) (order denying preliminary injunction)..

. VIII. POSSIBLE PUTURE ISSUES IN BORROWER. LITIGATION AGAINST

THE FARM CREDIT SYSTEM
thlgatlon by member borrowers.aga1nst System
'lnstltututlons wzll undoubtedly contlnue. he current interest in
lender 11ab111ty in the fa:m communlty suggests that some of Ethat
litigation will rake the fozm of "generic® lender llablllty

" ‘claims. See Welsh, “are Banks to Blame?, Farm Journal, 11

(JuneQJuly'l9éa} However, a number of issues to the borrowers’
'rlghts prQV131on of the Agrlcultural Credlt Act of 1987 remain
unresolved o | - “
"Two'séeéifié éhd”ﬁﬁnaémeﬁtél:iSQﬁes }éléiing to the new

"borroweréifrights provisions a?é'in'neéﬁzof.iﬁﬁééiéié éttention.
A third, more genezal, 1ssu@ is not llkely to arlse unt11 the
.secondary agrlcnltural mortgage market is 1mplemented

” ‘The first issue arises from the fa;lure of most, if not
all, of the fa:m credit distrlcts to adopt loan restructurlng

’ pollCLES that requlre the instztutlons within the diStIlCt to
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explain in simple, understandable ierms'the'coﬁéutaﬁional steps
involved in the determination of the cost of foreclosure and the
cost of restructuring. That information, which has been made
available to loan officérs, is nbt routinely provided to borrowers
holding distressed loans. Wishout thai'informétion, the borrower
is faced with Ehe'QXEraotdinarily difficult task bf.gleaning the
computational'sﬁéps and arriﬁiﬁg at an'uhderstandiné of the
'restrhcturihé formﬁla from iaﬁguége'in current poiicies that
metely'teStateé the ianéﬁaée of'the étatute, Because the
statitory language is not so specific as to make the éomputational
‘steps self-evident, the praétiéal effect is that the borrower
*shoots in the dark® whén'submitting.a teStiuétufing application.
Moreover, without knowledge of thé'coﬁphtational Stéés involved,
‘the borrower is not in a position to identify and urge the
COrrection'cf.cdﬁputatiOnai'érforé.éade at either the initial
stage of the réview.éf his”appiiéétidn or at the credit reivew
committee level., As a mattetwéf fundamental fairness, both
parties to the restructuring process should have the instructions
before them, . o

The second issue arises from the failure of most
institutions to disclose or justify their "costs of foreclosure,®
That information is readily accessible to the inétituﬁions, but
completely inaccessible to members unless the institution chooses
to make it available. Although member-borrowers are required to
~make asﬁull:dismlﬁsﬁfe_of'ﬁhéir éu;rent'aﬁd.projected financial
and ogeré;;#ﬁal qon&itiéqé_éhén_épplyiﬁg'foz restructuring,
ingﬁitu;idﬁ$ ha§é_foutinelyfchdsénfnot:to_disclose their costs.
Qithout that information, a member-borrower cannot submit a
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restructurlng proposal that wzll proparly address each cost ang
.other factor that wlll be con51dered by the institution in
evaluatlnq that appllcatlon.

| Iz one accepts the prem;se that restructuring is
Lntended to produce “wln win® results,_the fallure of System
lnstltutlons to make the process accessible to its members by
providihg them with adequate inétructions and to disclose and
juétify.théir anticipgted.éésﬁs of fg;eglosuré ;s,;nexcusably
short-sighﬁed”ﬁ Mozé&ﬁer, 1f system 1nst1tutlons are under either
an equztable or 1egal duty o be faxr,_that fallure may be
actzonable. As dzscussed elsewhere 1n thxs cutllne, ample
authorlty ex1sts to 1mpose enforceabla duties of good faith and

falrness on system 1nst1tutlons 1n the rest:ucturlng process, See

e.g., Federal Land Bank of St Paul v, Overboe, 404 N.W.2d 445

(N.D. 1987); Copgland, Explu151on of Membezs by Agricultural

' Cooperéﬁives, 1 J. Agric, Cooperatxon 76 (1986}

- . The thircd, less 1mmedlate, 1ssue azlses from 12 U.s.C.A
5 2279 aa«9(a)(b) (West Supp. 1988). Those provisions, concerning
loans from System institutions that may be pooled ln the secondary
market for farm mortgages, a market that is belng created pursuant
| to 12 U S C.A. §§ 2279_aa»2279a§f14_(we§t sSupp. 1958}, provide as

follows:

{a) Restructuring

" Notwithstanding any other provision of law,
sections 2202, 2202a, 2202b, 2202¢, and 2219b of
this title shall not apply t¢ any loan included
in a pool of gqualified loans backing securities
or obligations for which the Corporation
provides guarantee., The loan servicing
standards established by the Corporation shall
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be patterned after similar standards adopted by
other federally sponsored secondary market
facilitijes,

(b), Borrowers rights

. At the time of application for a loan,
originators that are Farm Credit System
institutions shall give written notice to sach
applicatn of the terms and conditions of the
loan, setting forth separately terms and
conditions for pooled :loans and loans that are
not pooled. This notice shall include a
statement, if applicable, that the loan may be

~-pocled and that, if pooled, sections 2202,

. 2202a, 2202b, 2202¢, and 2219b of this title
shall not apply. This notice alsoc shall inform
the applicant that he or she has the right not
to have the loan pooled. Within 3 days from the

. time of commitment, an applicant has the right
to refuse to allow the loan to be pooled,

-~ thereby retaining rights under sections 2202,

. .2202a, 2202b, 2202c¢c, and 2219b of this title, if

applicable,

It'rewains to'bé seen whetheér Systenm instiﬁutions will attempt to
pobl'sighifican£ numbers of loans and thus avoid the
administrative expenses created by thé'testruéturing.provisions
and”wheﬁﬁefxbdfro#érs will be "encouraged® to waive their rights
in order to allow the pooling of loans,

Finailf, énnq§ériiding issue is the general one of the
availability of agricultural credit and the Parm Credit System's
role in . providing that credit. . For a recéﬁi.aiscﬁésidn of those

issues, see Boehlie and Pederson, Farm Finance: The New Issues,

Choiéés,-ls {(Third Quarter, 1%88) and Duncan, Rural Cresdit

Markets:  More Changes Ahead, Choices, 20 {Third Quarter, 1988),
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IX.  RECOMMENDED PERIODICALS COVERING FARM CREDIT SYSTEM ISSUES

Agricultural Law Update =~

Parmers’' Legal ActionIReport -

 Iowa Agricultural Law Reporter -

Center for Rural affairs
Newsletter

small Farm Advocate -

available through membership in

“the American Agricultural Law

Association, contact Mason E.
Wiggins, Jr., Heron, Burchette,
Ruckert & Rothwell, 1025 Thomas
Jefferson St., N.W,, Suite 700,
Washington, D.C. 20007

Subscriptions are $15.00 per

- year from Farmers' Leagal Action

Group, ‘Inc.
130k Minnesota Building

'. 46 East Fourth Streset

St. Paul, Minnesota 55101

Subscriptions are free from

Iowa Agriculture Law Reporter
Drake Uriversity Lavw School

Agricultural Law Center
- 'Des Moinegs, Iowa 50311

Available from the Center

for Rural Affa;rs

PLO. BOX 405
_Walthill, NE _68067

Available from the Center for
Rural aAffairsg
See above address

PUBLICATIONS COVERING
THE AGRICULTURAL CREDIT ACT OF 1987

Spécial Repdrt on the
agricultural Credit Act -

Borrowers Rights and the

Agricultural Credit Act of 1987
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Available from FParmers® Legal
Action Group, Ing.
1301 Minnesota Bullding

- 4% East Fourth Street,

St., Paul, Minnesota 55101

Cost is $10.00

Available from'Drake University
Law School Agricultural Law Ctr.
Des Moines, lIowa 50311

Price is $10.00
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Structure of the Farm Credit System
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APPENDIZX B .

DISTRESSED LOAN RESTRUCTURING ANALYSIS



DISTRESSED LOAN RESTRUCTURING

SECTION

FLOWCHARTS

SUBJECT
Distressed Loan, Not In Defaulr

SUMMARY:

3TEP |

STEP 2A
STEP 2B
STEP 2C
STEP 3
STEPS 4&3

STEP 3A
STEP B

STEP 6
STEP 7

STEP 7A

If a loan is determined to be distressed, but is not in default,
the following instructions will be observed,

A distressed loan notice (application and policy) will be
promptly sent to the borrower. The notice does not contain a
time frame for response; however, the district may decide
upon a reasonable response time.

If the borrower doesn't respond to the notice, it will be
determined if the loan is delinquent or in default.

if the loan is delinquent, the lender shall decide what action, if
any, is appropriate. '

If the loan is in defauis, the lender will send a 43-day
foreclosure natice to the borrower,

If there is" no response to the foreclosure notice, the lender
may proceed to Flowchart #2, Distressed Loan, In Default
(Concurrent Notice).

If the borrower responds with a completed application, a
meeting will be arranged with the borrower,

If the application is approved, the loan shall be restructurad.

If the application is denied, a denial notice with a right 1o
review will be sent to the borrower.

If there is no response 1o the denial notice, the lender may
return 1o Step 2A and proceed as indicated.

I 2 response requesting a review is received, a credit review
committee meeting will be held.

A notice of the credit review committee’s decision shall be
s&nt 10 the borrower, .

If the review is approved, the loan shall be restructured.

- - - -~
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' DISTRESSED LOAN RESTRUCTURING

SEQTION

STEP-BY-STEP TO RESTRUCTURING

SUBJECT
 Least Cost Analysis

SUMMARY:

MONETARY

‘CONSIDERATIONS:

NONMONETARY
CONSIDERATIONS:

The district policy requires a distressed loan to be
restruciured if the cost of restzucturing to the lender is less
than or equal to the potential cost of foreclosure. Al relevant
factors, both monetary and nonmonetary, to making a sound
credit decision should. be included when analyzing the
alternative costs. -

' Because of the many variables inherent in restructuring

Proposals, the present value of expected cash flows from each
alternative should be used o0 assess the various c<psts. The
analysis should include the liquidation value of the loan.

ANALYSIS OF LEAST COST ALTERNATIVE — The "Cost of
Foreclosure” (Fig. 30) and "Cost of Restructure” (Fig. 31)
worksheets provide the format for the comparison of the
restructuring alternatives, The forms must be completed on
each disiressed loan restructure. -

OBJECTIVE AND SUBJECTIVE CRITERIA — Nonmonetary

considerations contain both objective criferia that must be

supported by further financial analysis and subjective criteria

which must be documented to support the borrower's ability 1o

pertorm under the proposed restructuring plan. Th following

nonmaonetary factors should be considered in addition to the

monetary analysis. - o

@ The borrower's preliminary restructuring plan and cash
flow, : . e

® The borrower's wiilingness to apply income from all
sources over and above necessary and reasonable living

and operating expenses to the payment of primary
chligations.

®  Asgets to be pledged.

®  The probability that orderly debt retirement will accur as
a result of the proposed restruciure,

@ The borrower's current and complete financial statements
and supporting information.

8 ;?he.burm.wﬁg financial .capacity and management skills
to protect ‘the collateral from diversion, dissipation, or
deterioration, . : S

in.....-. - - -



SECTION.

SUBJECT

STEP-BY-STEP TO RE.STRUCTU&ING i_e.mrt Cast Ana).yms

~THE TIME TO ACQUE’Q&I) TITLE to the collateral through

Toreclasure would be six to nine months. Legal and other related
<osts should be $2,000,

| LIQUIDATION —. -Tha property could be liquidated 10 o 12

EXAMPLE - RESTRUCTURE
PR OPOSAL.

momhs aiter acquzsmon.

® A distressed sales auowance oz 13% would be necessary for
a qwc:k saie. R

' _Cnm_m;s_s_mna and other selling costs are estimated to be 6%
..0f the selling prige.

JTAXES — There are deimquent property taxes totaling $7,300

that must be paid within 90 days. Future taxes are $2,500 per
year.

RENT — The property can be cash rented to a neighboring
iarmer for $1i QQO per ye&r.

THE LENDER‘S COST OF FUNDS is currently 10.73%.

DEFICIENCY JUDGEMENT -- The borrower has no other
material as:ezs 1o cover 4 deliciency judgement.

MISCELLANEOUS MAINTENANCE COSTS should be 38600 per
Yenr. T‘her'e are no insurance requirements,

The barrcwer I‘ms submxt’:ed a razructurmg application with the
following termas. '

& All debt exceeding $275,000 would be forgiven immediately.

® The remaining loan fern‘i would be extended 1o 23 years.

2 The interestrats wouiﬁ be fixed at 9.0% for five yem’s, then
revert to the normal raze.

® The delmquem prsp@rzy taxes, future taxes, and
. iniscelianeous maintenance costs would be paid by the
' bwrower. o

e  Annual installments for the first three vears would be
interest only, and equal $24,750 per year at 9.0% interest.
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SECTION - SUBJECT
STEP-BY-STEP TO RESTRUCTURING Least Cost Analyms

ST OF FORECLORAE SRCSHEET
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Legal

II.

Appendix C

"COSTS ASSQCIATED WITH FLB/PCA FORECLOSURE

Attorney fees and sxpenses

a. recoverable

D. non-racoverable - assume Chapter 7 bankruptcy to
extinguish deficiency judgment

Court costs

a, trial
b. appellate

Time Elapsed

I.

II.

Land

Time period between commencement of action to final
judgment: to

Time period between final judgment and foreclosure sale:
Lo

Out~of-pocket costs during litigationand holding pericd

" before resale:

a. appraisal fee

b. title examination costs

c. survey costs

d. insurance ﬁrehiuﬁs

e. taxes - overdue, current, and future

£. erosion control expenses including costs of planting
cover crop

g. improvement repair and maintenance.
1. fences .
2. dwellings
3. outbuildings

4. roads .

Wwp 79925/0237J



5. wells

6. drainage, watercourses, and ponds
7. labor

9. equipment and materials

9. water |
10, electriCity*_
11; ﬁétural gés

h. "clean-up®

i. farm management services inCIUding the costs of
procuring tenants and negotiating leases

3. administrative costs
k. o protection against vandalism

1. other costs

' II. Lost Earnings
a, estimated depreciation during litigation period
b.  estimated loss*df'intérest”during litigation period
c. estimated depreciatipn duriné holding period
d. estimated loss of.interést during holding period
e, amount chéigedlﬁo ﬁhe ailowance for locan losses
£, estimated resale pri#é
g. an;i;ip&ted sale.termé aha_interest rate
h. | wililﬁherélbe a stbck_gurchase_;equirement?
III. Other Factors - assume saleé Qil; be timed to avoid market
saturation and increased depreciation

a. how many other parcels {and acreage) are held by FLB
and/or PCA in market area

b, when are they scheduled to be sold

. how'many other parcels does FLB and/or PCA anticipate
acguiring in the next two years in market area

wp 7992J/0237J



d. will your taking this property into inventory affecs
the anticipated sale dates of those properties, If so0,
‘describe ' '

2. i1£ $0, what is the estimate of depreciation and lost
garnings for each parcel whose sale is delayed

£. to what extent will land prices be decreased by the

taking of this land into inventory

IV. Equipment - assume requitement'of'é'éommercially reasonable
resale under U.C.C. applies

a. ~ cost of recovery including hauling to storage site
b. appraisal fees -
c. auction or other sale costs
d. storage costs
e. depreciation during holding.périod
Cf. :tepait ana_refurbishinQZEQSts;

g, anticipated sale dates, sale methods, and sale location

wp 7992J/0237J



Appendix D

SELECTED BIBLIOGRAPHY OF ARTICLLS AND PUBLICATIONS

I. The Purpose of the Farm Credit Systéem

W. Hoag; - The Farm Credirc System A History of Financial
Selfw Helg (ia7ey o

McGowen & Noles, The Cooperative Parm Credit System, 4
Mercer L. Rev, 263 (1953}

N. ﬂarl Agrlcultural Law § 100, 21[2] (1986)

J. Davidson, Agricultural Law, ch.10 (1981).

K. Meyer, D. Pedersen, N. Thorson, and J. Davidson,
Agricultural Law: Cases and Materials, 269-74 {1985)

II. The Hlsto:y and Structure of the ?arm Credit System

arake, A Perspectiva on Federal Involvement in Agricultural
Credit Programs, 19 S.D.L. Rev. 567 (1974)

J. Knapp, The Rigse of American Cooperatzve Enterprise:
1620-1920 121-143 (1965,

J. Knapp, The Rise of American Cooperative Enterprises:
1920-154% Z948-89 {137

M. Abrahamsen, Cooperative Business Enterprise 323-37 {1976)

Horne, Sources of Agricultural Financing With An Emphasis on
the Farm Credlt System, AGricC. L.d.., 13 (1980-81)

General Accounting Office, Pub. No. GGD-86-150 BB, Farm
Credit System: Analysis of Financial Condition (1388).

Barry, Financial Stress For The Farm Credit Banks: Impacts

On Future Loan Rates For Borrowers, 436 Agric. Finance
nev, 47 {I94%)

Rosantrater, Parm Credit: An QOverview, The Colorade Lawyer
1594 (July 199717

Note, The Congressional Response To A Crisis In Agricultural

Credit: The 1985 Farm Credit Amendments, J1 8.0.0.
Rev, 471 TI98%}

Duncan, Farm Credit System, Curzent Matters, 38 Ala. L. Rev,
537 (I987)
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III.

General Accounting Office, Pub. No. RCED~86-126BR, Farm

Finance: Farm Debt, Government Payments, and Options
TO Retleve Filnancial SEress (19867

Harshbarger and Chite, Financial Condition of the Farm
- Credit System,. 47 Agric.'?inapce Rav, 19 (1%87)

Banner and Barry, RAPPING the Farm Credit System: Spreadlwg
Costs To The Future, Ch01ces 3l {First Quarter L3347,

Pariser, Agrlcultural Real Estate Loans and Secondary
Ma:kets, IV Agriculture and Human Vaiues 29
ISprln Summer 1987}

Bullock and Dodson, The Farm Credlt System, It Was A New
Lease On Life, But , . ., Choices 32 (First Quarter
15887

Behind The Takeover of Jackson Farm CIedlt, Agri~Finance

News | [.J4ly 1988)

Hughes, Jackson FLB in Receivership, Agric. Qutlook
20 (July 1988)

Natlonal Bank For Cooperatxves Formed By Merger Vote,

Agri-Finance News 4 (August 1988)

DaV1dson, Agrlcultural C:edzt Act of 1987 Agric., Law Update
7 (Feb. 19&%8)

Koenig and Hiemtra, More Than A Facelift For FCS, Agric.
outlook 22 (March 198F)

Litigatipon Involving the Farm Credit System

Note, Howard v;'?ieicé; implled Cause of ‘Action and the
Ongoing. V1tallty of COrt V.  Ash, BU N.W.L. Rev, 742
{1986) S

Bruner, Implied Private Rights of Action: The Courts Search
' Por Limitations In A Confused Area of the Law, .3 Cumb.
L. Rev, 5635 {ITH7]

Goldstexn, Impllad Private ngbts of Actxon Under Federal
Statutes: Congressional Tntent, Judicial Deéference, or
Mutual ADRdicCation?, SO_Fordham:L,_Rey. oll {19482,

Fiick'anﬁ'ééplénéky;'Liébility”dfssahks T0 Their Borrowers:

Pitfalls and Protections, 1986 Banking L.dJ. 240

Bahls, Termination of Credit For the Farm or Ranch:
Theories of Lender Llablllty, 48 Mont L. Rev, 213
{1977)
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Kelley, Imposing The Duties of Fairnéss, Good Faith, and
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'Tyler, Emerqlng Theorles of Lender Llablllty in Texas, 24
Houston L, Rev 417 (1987)

Note, The Flduc1ary Controversy._ Injectlon of Fiduciary
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Relationships, 70 Loyola L. Rev. 795 (19877

IV, Miscellansous Matters

PCAs and Other Chameleons, 3 Agric. Law Update 1 (March 1988)

V¥, The Farm Credit System’s FlduCLary Duty To It's
: Membez»ﬁerrowers

Legal Phasas of Farme: C00perat1ves Farmer Cooperative
'_ Service, USDA {l?ibj

E. Nourse, The Legal Status of Agrlcultural Co~-Operation
268 (192?)

I. Packel, The Law cf the Organlzation and Operation of
Cooperatives {2nd ed. 1947)

Note, Legal Aspects of Cooperative Organizational Structure,
27 Ind L J. 377 {1952)

'thte, The Fa:mer and His. Cooperatzve, 7 Kan. L. Rev. 334
(1959)

Bakken, Principles and ?h@irfaole_Inirhe=statutes Relating
~Io Cooperative, 1954 Wis, L. Rev, 550

Copeland, Expulsion of Members by Agricultural Cooperatives,
_ J. Agric. Cooperation 76 (1986}
'Dévelépﬁéﬁtsfin-tha'Laﬁ”éfqgﬁigialﬁControl of Actions of

Private Associations, 76 Harv. L. Rev, 983 {1963)

VI, _Farm Creéit System Borrower Rzghts

Lahue, Influence of the Farm Credlt System Stock
Requirements On ACtual lnterest Rates, 43 Agric.
Finance Rev. 50 (i983)
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H. McClintock, Principles of Equity,
{(2nd ed. T348]

Hote, Nonjudicial Poreclosure in Arkansas With The gtatutory
Foreclosure Act of 1987, 41 Ark. f. Rev. 373 (1S88)

Welsh, Are Banks to. Blame?, Farm Journal, 11 {June-July 1988}

Copeland, Expulsion of Members by Agricultural Cooperatives,
1 J. agric. Cooperation 76 (1988)
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Appendix E

INDEX OF CASES

I. The Purpose of the Farm Credit System

Daly v. Farm Credit Administration, 454 F. Supp. 953,
' 934 (D. Minn., 19797 : '

IT. The History and Structure of the Farm Credit System
H. The Parm Credit Amendments Acht of 1985

Federal Land Bank of Springfield v, Parm Credit
Administration, 676 F., Supp. 1239 (D. Mass. 1987)

Sikeston Production CrediE Association v. Farm Credit
Administration, 647 F. Supp. L1355 (E.D. Mo. 19887

Colorado Springs Production Credit Association v. Farm
Credit Administration, Nos, B8-05/4, B868~0583 and
88~-0584 (D.D.C. July 18, 1888 (available on Westlaw ALL
PEDS database, 1988 WL 76531)

IIT. Litigation Concerning the Farm Credit System

A. Federal Jurisdiction

Redd v, Federal Land Bank of St, Louis, 851 Fed. 219 (8th
Cir. 1988} .

Ebenhoh v, Production Credit Association of Southeast
Minnesota, 426 N.W.Zd 490 (Minn. Ct. App. 1988)

1. Status as Federally Chartered Instrumentalities

Federal Land Bank of Columbia<v. Gloria Piper
Cotton, 410 F. Supp. 169 (N.D. Ga. 1976}

Federal Land Bank of Sk, Paul v. Gefroh, 390
N.W.<d 46 {N.D. 198%)

Federal Land Bank of St., Paul v, Bagge, 394 N.W,2d 634 (N.D.
19886)

Kolb v, Naylor, 658 P. Supp. 520 (N.D. Iowa 1987}
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2. Citizenship

Engelmeyer v, Production Credit Association of the Midlands,
652 F. Supp. 1235 (D.8.0. 19877

3. Fifth amendment

Birbeck v. Southern New England Production Credit
Association, 6085 F. Supp. 1030, 1034-3% (D. Conn. 1983)

FLB of Wichita v, Jost, 86CA0510 slip. op. (Colo. Ct. App.
filed August 4, 1988) {(available on Westlaw, ALL STATES
database, 1988 WL 82272)

Schlake V. Beatrmce Productlon Credlt Assoc1at10n, 596 .24
278 281 (Sth Clr 1979)

4. Federal Common Law .

" Birbeck v. Southern New England Production Credit
Assoc1at10n, 606 F. Supp. 1030, 1039-44 (D. Conn. 1985)

Boyster v. Roden, 628 £.2d 1121, 1125 (8th Cic. 1980)

5. ~ Section 1983 .

Birbeck v, Southe:n New England Production Credit

Assoc1at1¢n, 606 F. Supp. 1030, 1044- 45 [D. Conn. 1985)

6. Tucker Act

Blrbeck v, Southérn'NéQ England Production Credit
Assoc1atlon, 606 F Supp, 1030, 1045 AD. Conn. 198%)

7T, Truth—zn Lendlng

Gregary v, Federal. Land Bank af Jackson, 515 So.2d 1200
- (Miss. 9875

8... Federal Tort Claims

South Central Towa Production Credit Association v. Scanlon,
380 N.W.2d 899, ?00e03'{lgwa'1985)”

Kolb v. Nayloz, 658 F Supp._szﬂ (M. D Iowa 1987)

Tcake v, Miles: Czty Productlon Credlt Assoclatmon, No.
87-403 (Mart. March 3, 1988] (available on Westlaw,
Mart. database, 1988 WL 27167)

“Daw v, Federal Land Bank of Omaha, 627 B Supp. 346, 348
' (N, D.-Iolwa 19857

Seger v, Federal Intermedlate Credit Bank of Omaha, B850 F.2d
464 (dth Cir. 198%E7,
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10. Federal Indenture Act

Dau v, rFederal Land Bank of Omaha, 627 P. Supp. 346, 1348
: {N:D. Iowa 19857 T

12, ~Fair Debt Collection Practices Act

Munk v. Federal Land Bank of Omaha,- 627 F. 3Supp. 346, 348
- AN.D. Towa 1985 -

13. Implied Cause of Action Under the Farm Credit Act of
1971 and the Farm Credit Amendments Act of 1985

Aberdeen Productlon Credit Assoczatxon v, Jarrett Ranches,
inc., 538 F. Supp, 534 (D S. D. 1985)

Smith v, Russellv1ile Productlon Credlt Assac1at10n, 777
.2d 1544 (11th Cir. 159857

Bawling v. Block, 785 F.2d 556 {6th Cir. 1985)

Spring Water Dairy, Inc. v. Federal Intermediate Credit Bank

of St. Paul, 625 F. Supp. 713 (D. Minn. 1386)

Apple v. Miami Valley Production Credit Association, 614 F.
Supp. Ll19 {5.D. Onio I38%]

Hartmanﬂvg-Faihe:s-Pfédqctionsétedit;Aééoéiation of
Scottsburg, 628 F. SuUpp. 218 {5.D. Lnd. 15983)

Corum v. Farm Credit SerV1ces, 628 F. Supp 707 (p. Minn.
1986} - _ -

'Productlon Credit Assoczatlon of Worthlngton v. Van Iperen,
396 N.W.2d 35 (Minn., Ct. App. 1986}

Johansen v. Production Credit Association of -
Marshall-Ivanhoe, 378 N.¥W.2d 59 {Minn. Ct. App. 19835)

Yankton Production Credit Asscc.-v.-Jensen; 416 N.W.2d 850
{5.0, 19873

peraigle v. Pederal Land Bank Of Cclumb1a, 568 F. Supp. 1432
{S D. Ga, 1Y983]

Pederal Land Bank of Springfield v. Sanders, 108 A.D.2d 838,
%85 N Y Supp..zd 342 iN Y. App. Div. 1985)

'Co:t v, Ash, 442 u. s. ss {19?8)

Aberdeen Production Credit Association v. Jarrett Ranches,
Inc., 638 P. Supp. 534 (D.S.D. 1986)

Ebenhoh v. PCA of. Southeast ﬂlnnesota, 426 N.W.2d 490 (Minn.
Ct. ADD. 1§88} i
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Redd v, Federal Landzaank_df St. Louis, 661 F. sSupp. 861
{E.D. Mo, 19877, aff™d, @51 FU2d 219 (8th Cir. 1988)

Mendel v. Production Credit Association of the Midlands, 655
_F. Supp., I7TY (0. s D I987]

Federal Land Bank of St. Louis v. Overboe, 414 N.W.2d 445
(N.D. I1987) _

Cannon v, Enlversity cfﬂchigago, 441 U.S. 677 (1979

Rosado v. Wyman, 347 U.8. 397 (1970)

Brown v. Lynn, 392 F. Supp. 559 (N.D. ILl. 1975)

14. Implied Cause of Actxon Under the Agrlcultural Crediz
CAct. of 1987 - 3 S

Martinson v. Federal Land Bank of St, Paul, No. 88-31
{(D.N.D. April 21, 19887 {order granting preliminary-
1n3unct10n), appeal flled, No, 88 5202 ND {(8th Cir. May

Leckband v, Naylor, No.:3-887157 {D..Minn. May 17, 1988)
(order granting preliminary injunction); appeal filed,
No. 88-5301 MN {Bth Cir, July 18, 1988)

Staihback v, Federal Land Bank of Jackson, No. GC88-25-NB-0
{N.D. Miss, Feb 5, 1988) {order granding preliminary

‘injanctiony..

Harper v, Federal Land Bank of Spokane, No. CV88-449 JU (D.
- Ore..May 5, L9887} {order granting preliminary
injunction); appeal filed, No. 88-4033 (9th Cir. July
26, 1988)__ . s

Zajac v. FLB of 5t. paul, No.:AB 88'115,'511p op, {D.N.D.
July 19, 19%88) (order granting summary judgment);
appeal filed, No. 88-5353 ND {8th Cir. Aug 15, 1988)

In the Matter of Dllsaver, 17 B.C.D. 785 {Bankr. D. Neb.
1988)

In the Matter of K:aus, No. BKBS 2677 Sllp op.
Bank:. D. Neb May 29, 1988)

In re Penningion, No.. 87 01485-Bgc DTW {Bankr. N.D. Miss,
Hatch. 2 . 1983)

In re Neff, No, 2-87-01838 (Bankr. §.D. Ohio June 10, 1988)

In re Bellman FParms, 86 Bankr. 1016 {Bankr. D.S.D.
June 24, 198H)

Federal Land Bank of Omaha v. Engelken, No., CB85-2062
(N.D. Iowa August 25, 15488)
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Meredith v, Federal Land bank of St, Louis, No, J-C=-88-134
' {E.D. Ark. Juliy 29,719887

15, RICO

' Jacobson v, Western Montana Product;on Assoc1at10n, 643 F.
_ Supp 391 {D. Mont 1985}

Crlswell V. Productlon Credlt Assoc1at10n, 660 F. Supp. 14
 (8.D. thp 1985) _

Schroder v, Volcker, 646 F. Supp. 132 (D. Ceolo. 1988)

Creech v. Federal Land Bank of chhlta, 847 F. Supp. 1097
(5. Co15. 19973

Federal Land Bank of Omaha v cibbs; 809 F.2d 493
[9ER Cit. 19877

Brekke v. Volcker, 652 F. Supp. 651 {(D. Mont. 1987)

Wiley v. Pederal Land Bank of Louisville, No. IP 85-1441-C
{8.D. Inc, March 31, I987)

'_16;' Other Thecrias

'Gtagory y. Federal’ Land’ aank of Jackson, 515 So. 24 1200
{Mlss 193!1 T

Federal Land B&nk of Wichlta v Deatherage, 739 p.24 905
{Colo. Ct. App. 1987}

Britt v. Federal Land Bank Association of St. Louis, 505
N.E. 2d 387 {Ill Ct. App. 198?)

Faderal Land Bank of Spokane v Redwxne, 755 P.24 822 (Wash.
Ct. App 1988)

BL“' State Court Jutisdicﬁion

Boyster v. Roden, 628 F Zd 1121 (Bth Clr. 1980}

Bowling v, Block, 682 F. Supp. 6§67 (S D. Ohio 1985)

Johanaen'v.mpzoducticn-Cradit_Aasoc;ation of
Marshall-Ivanhoe, 378 N,W.2d 59 (Minn. Ct. App. 1985)

‘Lawrence v. Parm Credit System Capital Corporation, Nos.
87-167 and 87-168 (Wyo. Aug 24, 1988) (available on
Westlaw, ALL STATES database, 1988 WL 87780)
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IV. Miscellaneous Matters
A. Punitive pamages

In re Sparkman, 703 F.2d 1097 (9th Cir. 1983)

Smith v. RusselIV1lle Productlon Cred;t Assoc1at;on, 77 p.24
1544 (11th Cir. 1585}

Rohweden v. Aberdeén Production Credit Assoc1atlon, 765
.29 103 (8t Cir. 1985) -

navis v."passman,'442 U.5. 228 {1979)

‘Hobson v. Wilson, 737 F.2d 1 {D.c;'cir. 1984), cert denied,
105 §. Ct. 1843 (1985),

Reilly v. Production Credit Association of the Midlands, No.
-11243 (Osceola o, ; Iowa, Dist, (t. Sept. 4, [980)

B.  Discovery

Agrlvest Partnership v, Cenéréi'Icwa:Productaon Credit
ASSOClatlﬂn, 373 N.W.2d 479 (Iowa 1985)

Rieks v. P:oduction Credlt ASSOClatlon of River Palls,

No, 95566 (bakota Co., Mlnn., DlSt -Ct. December 11,
1986 and &ugust 14, 1987} . :

cC. No Agency Relatlonshlp Between FLSs and FLBAS

Federal Land Bank of COlumbla v, Galnes, 290 U.8., 247 (1933)

~ Federal Deposit Insurance Corp. v. Langley, 792 F.2d 541
(5th Cilr. 19d88)

Federal Land Bank of New Orleans v Jones, 455 So, 24 1
{ala. 1584} o T

D, Incorporation of Farm Credxt Systam Requlatlons In
Contract Documents _ i _

Production Credit Association of Worthlngton v. Van Iperen,
196 N.W. 2d 35 {Mlnn. Ct App 1986)

'Smithson v, Uaited States, 847 F. Zd 791 {Fed. Cir. 1988}

E. Negligent F&ilutgstO“Fciléw Loan Policies

.Overvaag v. Production Credit association of the Midlands,
No. d7-3332 (8th Cir. filed March 7, 1988)

Ebenhoh_v, Production Credit Agsociation of Southeast
Minnesota, 476 N.W.2d 490 (Minn, Ct. App. L988)
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Jacgques v. First Ntl' Bank of Marvland, 307'Md. 527, 3515
A.Z2d 738 (Md. Ct. App. 19887

V. THE FARM CREDIT SYSTEM S FIDUCZARY DUTY TO ITs
MEMBER-BORROWERS

Boyster V. Roden, 628 F.2d 1121 (ath Clr 1980)

'Haftﬁéﬁ'ﬁ Fa:mers Productlon Cred;t Association of
Scotsburg 648 F. Supp. _1§_{s D. Ind. 1943)

Birbeck v. Southern New gngland Production Credit
Assoc;at;on, 606 F. Supp. 1030 (D, Comn, I985)

Bowllng v. Block, 6§02 F;'Supp. 657 {8.D. Ohio. 13985)

Apple v, Miami Production Credit Associatzon,
' 614 F. Supp. 119 (S.D. Onio 1985)

Spring Water Dairy, Inc, v, Fedéral Intermediate Bank of St,

Paul, 525 F, Supp. 713 {D Mlnn. 1985)

'Umbaugh Pole Bulldzng Co . Inc. v SCOtt, 58 Ohic st, 24
;82, 390 N. E 2d 320 {1979} _

Stone v. Davis, 66 Ohic St. 2d 74, 419 N.E.24 1094, cert,
denied, 454 U.S. 1081 (1981)

‘Walters v, First National Bank of Newark, 6% Ohio 8t. 24
677, 433 N E 2d 608 {1982) .

Jacobéoh v, Western Montana Productlon Credlt Association,
643 F. Supp. 391 {B. Mont . 1936} -

PCA of Lancaster v. Croft, 473 ¥.W.2d 544 (Ws. Ct. app. 1988)

Federal Land Bank of St. Paul v. Asbridge, 414 N.W.2d 596
(N.D. 1987)

'Knox National Parm Loan Assoclation v, Ph;lllps, 300 U.s.
194 {1937) -

Rhedes v. Little Falls Dai:y Co., Inc., 230 App. Div. 571,
245 N.Y s,_432, aff’d 256 N. Y. 559, 177 N.E. 140 {1931)

Snyder v, Colwell Cooperative Grain Exchange, 231 Towa 1210,
S I N.W.28 507 (13427

- -Barreit v..Bank of Am&rzca,:183 Cal App. 34 1362, 229 Ccai.
' Rptr 16 (19498}

Lagh v, Cheshire County Savings. B&nk,;
a 174 K.2d 380 (N.H. 19345
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VI,

VII.

Federal Land Bank of St. Paul v, Overboe, 404 N,W.2d 4453

(N,D. 1987)

Benson Cooperative Creamery V. First District Association,

51 NW.Zd 422 (Minn, 1967]

FARM CREDIT SYSTEM BORROWER RIGHTS
G. Right of First Refusal

Martinson v. Federal Land Bank of St. Paul, No, A2-88-31

(D.N.D. April 21, 19887); appeal filed, MNo. 88-5202 MD
{8th Cir. May 20, 1988)

Leckband v, Naylor, No, Civ. 3-88167 (D. Minn. May 17, 1988);

appeal filed, No, 88-5301 MN (8th Cir. July 18, 1988)

JUDICIAL REVIEW OF RESTRUCTURING DENIALS

Federal Land Bank of Wichita v, Read, 703 p.24 777 (Kan.

1985)
Tuepker v. FmHA, 708 F.2d 1329 (8th Cir. 1983)

Continental Federal Savings and Loan Ass'n v. Fetter, 564
AJ2d T I0I3 (OKIE.I97TT .

Precision Inst. Mfg. Co. v. Automotive M, M, Co., 324 U.S.

806 (1945)

Deweese v, Reinhard, 165 U.,S, 386 (1897)

Federal Land Bank of St, Paul v. Overboe, 404 N.W.2d 445

{N.D. 1987)

Farmers Production Credit Association of Ashlang v, Johnson,

24 Ohio St. 2d 69, 493 N.E.2d 946 (19887

Troutman v. Federal Land Bank of Spokane, No. CVB88-7§2-DA
{D. Ore. Sept. 15, 19887

Note: The annual reports of the Farm Credit
Administration generally list, by case name, the
current litigation against the FCA,
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THOUGHTS, COMMENTS, AND A ROUGH CHECKLIST

ON FCS LOAN RESTRUCTURING FROM THE BORROWER'S PERSPECTIVE

chyright 1988 Christopher.ﬁ. Keliéy and Baibara Hoekstra,

This outllne is 1ntended to supplement the course materaals
entltled "Latlgatlon Agalnst the Farm Credat System" dated

_ September 15, loss.

I. GOALS:

A. Primary- Lender acceptance of a restructur;ng
proposal that the bozrower can perform Unreallstlc_
borrower cash flows may galn lender acceptance, but
inability to perform_may p:eglgde gubsequen; loan
restructuring. _ _ | . |

'B. Secondary: “Because judicial review of a
ies;ruqﬁuring”denigi ultimate;y may_ba sought, dogumentation
of any pzéggdu;al i;rggulgrities_§t_othgr arbitrary and
capricious behavior on the par£saf the.;eadér shpuid.be a
continuing qpnsidexa;ion throqghbu:.the prcceés, See

Federal Land Bank of St Paul Vs Overboe, 404 N W 2d 445

{N.D. 1987). However, borrowers and the;r counsel shculd be
mindful that judicial 1ntervenplpn 1n_the ;est;uc?u:;ng
process is.likely_to be to be v%ry:;imifed and,.in some
01ICumstances or 3urlsd1ct10ns,_nonexastent._ See L

Troutman v. ?ederai Land Bank of Sggkane, No. CVBB 726 Fa

{D. Or. Sept. 15, 1988) {order denying prel;mxnary_

injunction}); Kramer v. Federal Land Bank of St. Paul, No.

Civ. 3-88-297 (D. Minn., Sept. 16, 1988) (orde;_denying

preliminary injunction); see also Tuepker v. FmHA, 708 F.2d




1329, 1332 (8th Cir. 1983) (declining to review an FmHA loan
denial in the absence of a claim "alleging 'a substantial
departure from important procedural rights, a
misconstruction of governiﬁg:iegiSiatidn, or some like error
going to the heart of the administrative determination.'");

Woodsmall v. Lyng, 816 F.2d 124), 1245 (8th Cir. 1987)

{denial of FmHA loan on the grounds that the applicant was
not creditworthy was not reviewable because the federal
courts "are not equipped to undertake such a task, for in
these matters we have neither the training nor the
experience of an FmHA ldan'officér."}'
II. ELIGIBILITY FOR RESTRUCTURING:

A, befinition of distressed ioén:

' “The term ‘distressed loan' means a loan that the
borzower does not have the financial capacity to pay
‘according to its terms and that exhibits one ot more of the
'folldéiﬁg'ChéféciériéticsE

‘A. The borrower is déméhétiéfihg adverse
financial and repaymént trends. | | |

" B. The loan is delinguent or past due under the
terms of the loan contract. | | |

C. One or both of the factors listed in
subpaiéﬁraphs'{é}'ahd'{bj; together with inadequate
Coiléﬁefaliéatibﬁ,z?teéenf'é'high*prbbaﬁiiity'af'lbég'to the
Lendal s R e ) o
12 U.S.C.A. Sec. 2202a(a)(3)(West Supp.1988). The

regulations provide that the lender has discretion in



determining if the borrower has the financial capacity to
repay the. loan. 53 Fed. Reg. 35427, 35453 (1988) (to be
codified at 12 C.F.R. Sec. 614.449 (e)).

B. What does a borrower do ‘when he believes that his
loan is a "distressed loan™ eligible for consideration for
restructuring; but the lender disagrees?

- 1. Creating a monetary default to “get the
attention" of the lender is rarely, if ever, advisable. The
lender may deem the default "voluntary” and continue to
maintain that the loan is not distressed.  Moreover, a
"voluntary default” may result in thé borrower being
ineligible for the right of first refusal. "Previous
- owner"™, for purposes of the right of first refusal, is
limited to prior record owners who "did not have the
financial-resourcés, as determined by the institution, to
avoid foreclosure...."™ 53 Fed. Reg. 35427, 35456 (1988) {to
be codified at 12 C.F.R. Sec. £14.4522 (a){2)).

2. A better alternative would be to prepare a
‘cash flow that both illustrates that the borrower faces the
prospect of being unable to pay the original loan according
to its terms and also demonstrates that the borrower ¢ould
‘repay a restructured note that would meet the criteria for
mandatory loan restructuring. The lender may be more
willing to consider the loan a distressed loan if the -
bortrower also presents to the lender an acceptable
restructuring proposal with his reguest for a determination

that the loan is distressed,



€. What does a borrower do if he has created a -
Mvoluntary default” and now desires to backtrack to avoid a
foreclosure without the opportunity to be considered for
restructuring? TheThest alternative may be to cure the
default, Lenders may not enforce acceleration for monetary
default "after a borrower has made all accrued payments of
principal, interest, and penalties....” 12 U.$.C.A. Sec.
22024 (a){West Supp. 198B8); 53 Fed. Reg. 35427, 35454-55
{1988){to be codified at. 12 C.F.R. Sec., 614.4514)

D. Is a borrower who has converted collateral eligible
for restructuring?

1. Conversion of a FC8 lender's collateral is a

federal criminal offense. 18 U.S8.C.A. Sec. 658 (West 13%76).

. 2.. . Conversion may prevent the borrower from
avciding_accelezagion by paying all accrued principal,
interest, and penalties. 33 PFed. Reg. 35427, 35454-55
(1388)({to be codified at 12 C.F.R. Sec. $14.4514}).

.3.. Conversion or the dissipation, destruction, or
deterioration of collateral may also excuse the lender from
having to provide the 45 day notice of the availability of
restructuring prior to commencing foreclosure proceedings.
12 U.S8.C.A. Sec. 2202a{j) (West Supp. 1988); 53 Fed. Reg.
35427, 35455-56 (1988) (to be codified at 12 C.F.R.. Sec.
614.4519). However, even though the 45 day notice is
excused, the loan theoretically is still eligible for
restructuring if it is a distressed loan. .12 U.5.C.A. Sec.

2202a{b){1) (West Supp. 1988). As a practical matter, a



conversion will probably provide a sufficient basis to deny
restructuring; and the prior replevin or foreclosu:g of the
collateral will have substantially impaired the borrower's
ability to "cash flow" a restructured loan. The
availability of restructuring may have practical
significance only if the borrover can somehow excuse the
‘loss or deterioration of the collateral and can file for
" bankruptey relief prior to the replevin or foreclosure
seizure. Of course, in such a case, the failure to excuse
the conversion may result in the debt not being discharged.
11°'U.S.C.A. Sec. 523{a)(4)(West 1979)."

E.  If the lender began foreclosure proceedings but did
not complete those proceedings (according to state law)
' prior to January 6, 1988, the effective date of the
‘Bgricultural Credit Act of 1987, the 1ocan is 'still eligible
for restructuring.’ ' See 53 Fed. Reg. 35427, 35428 (1988);

Harper v. Federal Land Bank of Spokane, No. CV88-449 JU (D.

Or. May 5, 1988) (order granting preliminary injunction),

‘appeal filed, No. 88~4033 (9th Cir. July 26, 1988); see also

Federal Land Bank of Omaha v. Engleken, No. CB5-2062 (N.D.
Iowa Atig. 25; '1988). S

"P. So long as a reorganization plan has not been
confirmed, a borrower in bankruptcy appears to be eligible
for consideration for restructuring. E.g., In the Matter of
Dilsaver, 86 Bankr. 1010 (Bankr. D. Neb. 1988) {appeal

pending); Stainback v. Federal Land Bank of Jackson, No. GC

" 88~25-NB=-0 (N.D. Miss. Peb. 5, 1988} {order granting



preliminary injunctipn) {set for trial); In the Matter of
Kraus, No. BK 86-2677 {Bankr. D. Neb. May 20, 1988).
IIT. APPLYING FOR RESTRUCTURING:

A.__ﬁoti:ica;ion:by a lender to the borrower of

elibility for loan restructuring consideration:

1. When lender determines loan is distressed
{12 U.S.C.A, Sec. 2202a{b){l) {(West Supp. 1988); 53 Fed.
Reg. 35427, 35455_{1987)_{;0 be codified at 12 .C.F.R. Sec.
614.4516)}); or

2. 45 days prior to the commencement of
foreclosure proceedings {12_U,S,C,A, Sec. 2202a(b){12) (West
Supp. 1988); 53 Fed. Reg. 35427, 35455-56 (1988) (to be
codified at 12 C.F.R. Sec. 614.4518)).

B. Suit.on the note or debt instrument is probably not
a fo;eclosgre,proc;eding. 12.U.5.C.A. Sec. 2202a(4)(West
. Bupp. 1988); 53 Fed. Reg. 354271?3545é £1988} {to be -
codified at 12 C.F.R. Sec. §1§.4$12 {e){1}) and {2})). .

C.. Not;ﬁi;a#ion musizinﬁlude_a copy of thg_dis;rict
restructuring pqlicy and all materials necessary toienahle
the borrower to submit an application. 12 U;S.C.A, Sec.
2202 a{b){1) (West Supp. 1985}; 53 Fed. Reg. 35427,,35455
{1988){to pe.codiﬁied_atnlz C.F,R. Sec. $14.451 {a)).

D. What_éhguld the borrower do upon receipt of .the
notification?___f
| | .1+ Immediately assemble financial records and
obtain experit assistance in developing an&_exploringgcash

flow potentials and possibilities. If necessary, explore



farm reorganization alternatives. Good cash flow
projections take time to prepare. The borrower's financial
data, including cash flow alternatives, will be the most
~significant information under consideration in most cases.

2. Consider requesting additional information from the
lender. In the seminar materials is a sample letter
(sometimes referred to as the "Kelley letter” because of its
~previous use in modified form by numerous borrowers with the
resulting recognition by lenders in various districts of the
remarkable similarity in language among the letters)’
requesting the following information:

{a) the computational formula that the lender
will use to determine and compare cost of foreclosure with
‘the'baét of restructuring; -

{b) thé known costs of foféclcSure,'i{éL'
attorneys fees, disposition costs, etc.; and’

{¢) ‘the appraised value of the collateral.

3. If a "Kelley letter"” is sent but not answered, send
another one bearing in mind the secondary goal listed under
the first heading, "Goals", above. Stress that
restructuring is designed to produce a "win-win® result,
requiring good faith and full disclosure by both lender and
borrower. ‘See 53 Fed. Reg. 35427, 35433 (1988} {"A reading
of the statute and regqulation, [sic] indicates that both
parties must put forth a ‘good faith effort and work
together.”) Restructuring i5 not a poker game - it involves

a major business decision By both parties, each having



1egaliy enforceable duties to the other. 1In that regard,
_not all.of the lender's duties arise from the Farm Credit
Act, State Qpppe;ativg 1aw”imposes_ove;1apping and ..
.addit;pnal duties of good faith and full disclosure. Those
_ dutges_a:g_brigﬁly_qutlined in the seminar materials.

4. Remember that all expenses and income considered in
thg_cpst of foreclosure and cost of restructuring are
present-valued.  Knowledge of the lender's discount rate is
essential. Borrowers must be aware that in most districts
the proposed restructured note will be discounted to reflect
its present value.

5. Borrowers should also consider applying for a lower
interest rate during the 45 day period. See 12 U.S.C.A.
~Sec. 2199(b) (West Supp. 1988); 53 Fed. Reg. 35427, 35452

{1988) {tp_be_codiiied at 12 C.F.R. Sec. 614.4368). The
required written response by.the.lgndei may identify problenm
areas with the loan that can be addressed in the
restructuring proposal.

6. ans;de;_meeting with the loan officer before
submitting the restructuring p:oposa;,_-lzjU.S.C,A._Sec.
2202a{c){West Supp. 1988); 53 Fed, Req. 3§427,.35455?.

{1988)(to be codified at 12 C.F.R.. Sec. 614.4516 (b)).
Document all requests for information, responses, and other
discussions at such a meeting.

7. Consider using any available mediation proceedings

to obtain information from the lender. A provision of the



1987 Act, U.S.C.A. Sec. 5103(b) {(West 1988), requires that
FCS. lenders:

{a) "cooperate in good faith with requests for
information or analysis of information made in the course of
mediation....” and

{b} "to present and explore debt restructuring

proposals advanced in the course of such mediation.”

- See 53 Fed. Reg. 35427, 35456 (1988} {to be codified at 12

C.F.R. Sec. 614.4521y.

‘8.  Remember to provide all the information requested
by the lender in submitting the borrower's applications for
restructuring. This may include balance sheets, income tax
returns, projected cash flow, production records, etc.

9. The application must ‘be accompanied by a proposal

for the restructuring of the loan. Federal Land Bank of

- Omaha v. Christensen, No. 22641 {Buena Vista Co. Dist. Ct.,

Iowa, July &, 1988) (order granting plaintiff's motion for
summary Jjudgment on the grounds that an dpplication for
-restructuring unaccompanied by a plan was fatally -

- defective)..

.10, Consider "packaging® the application and plan in
"brochure” form or as an extended letter beginning with a
discusgion of the background of the borrower, the nature of
the borrower's farming operation, and the reasons £6r the
default., Then, discuss in detail the proposed plan and
justify it with specific references to the projected cash

flow. Alsc include an analysis of the cost of foreclosure



~and the cost of restructuring, including the necessary
computations. Do not assume that there will be considerable
neqotiation._ Put the best plan the borrower can propose on
the table. .The lender has a right to the "least cost.
alternative” (12 U.8.C.A. Sec. 2202a{f} {West Supp. "1988),
and the borrower may not be well served by a proposal that
does not reflect that the borrower "is applying all income
over and above necessary and . reasonable living and operating
expenses to the payment of primary obligations."” 12 U.S8.C.A.
Sec. 2202a(d){1)(B){West Supp. 1988). Remember that the
burden of justifying restructuring is ultimately borne by
the borzower.
ivVv. CREDIT REVIEW COMMITTEE PROCEEDINGS:

. A. The borrower must receive prompt written notice of
a denia;_an¢:thg5;easons for the denial., 12 U.S8.C.A. Sec.
2201 (b){West Supp. 1988}; 53 Fed. Reg. 35427, 35455 {1988)
{to be codified at 12 C.F.R. Sec. 614.4518}.

| B. Insist on lender disclosure of all "critical
assumptions and relevant information® (whatever.tha£smeans)
prior to the credit review committee meeting. 33 Fed. Reg.
35427, 35444 (1988) (prefatory comments to the regulations).

C. Remember that the review process is just that, a
review; most credit review committees will not consider new
proposals. at the committee meeting. - 53 Ped. Reg. 3%427,
35436 {1988).
D. The loan officer who made the initial denial of the

restructuring proposal may participate in the review meeting

10



by providing information and answering qguestions, but he may
not vote Or particlpate in the committee's deliberations.

53 Fed. Reg. 35427, 35436 (1988); see also 12 U.S.C.A. Sec.
2202 (a)({2)(West Supp. 1988); 53 Fed. Reg. 35427, 35453
{1988) {to be codified at 12 C.F.R. Sec. 614.4442}).

E. Borrowers may obtain "independent” appraisals of
collateral. Agricultural Technical Corrections Act of 1988,
H.R. 3380, 100 Cong. 2d Sess., 134 Cong. Rec¢. S51079%8, 10801
{daily ed. Aug. 3, 1988).

F. The board member serving on the committee must be a
member of the board of the lender having ultimate authority
over the loan. 53 Fed. Reg. 35427, 35453 {1985) {to be
codified at 12 C.F.R. Ser., 614.4442). Where the review is a
. consoclidated one involving both a FLB loan and a PCA loan, a
board member f;om 2ach entity must be present, unless the
district Farm Credit Bank has the ultimate authority over
both loans. 1In that case, only one board member from the

Bank would be necessary.
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