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J. DAVID EVANS and BERNITA M. EVANS, JAMES R. M2 P
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Plaintiffs, =

V.

ANN M. VENEMAN, Secretary of United States Department of Agricutture;

i ik A
P

Defendant.

MEMORANDUM OPINION AND ORDER ON
JUDICIAL REVIEW OF FINAL ADMINISTRATIVE DECISION

MATSCH, Judge,

Plaintiffs J, David Evans and Bernita M. Evans (collectively "the Evans”) own and
aperate 2 B00 acre farm and ranch in Delta County, Colorado. In March 1888, they
were in default on payment of 2 December 1877 loan from the Farmers Home
Administration ("FmHA"). To avoid foreclosure, they signed a Shared Apporeciation
Agreement (“agreement”) on March 21, 1989, reducing the principal Df;he
indebtedness by $274,734.41 and restructuring the loan to annual payments of
$17,066.00 for 34 years. The agreement was executed pursuant to the provisions of
the Agricultural Credit Act of 1887 ("the Act"), codified at 7 U.5.C. § 1821 et seq..

enacted "to avoid losses to the Secretary [of Agriculture] on . . . loans” and "to ensure




that borrowers are able to continue farming or ranching operations.” 7 U.S.C. §

2001(a).

The statute authorizes the write-down of delinquent farmer program loans but
requires repayment of the amount of the loan reduction by a prescribed percentage of

the appreciated value of the property securing the loan. The requirement of repayment
was written into the Evans’ agreement in the following language:

As a condition to, and In consideration of, FmHA writing down the e
[8274.734.41] and restructuring the loan, Borrower agrees to pay FmHA
an amount according to one of the following payment schedules:

1. Seventy-five (75) percent of any positive appreciation in the
market value of the property securning the loan . . . between the date of
this Agreement and either the expiration date of this Agreement or the
date the Borrower pays the ioan in full, ceases farming or transfers title of

the security. it such event occurs four (4) years or less from the date of
this Agreement.

2. Fifty (50) percent of any positive appreciation in the market
value of the property securing the loan . . . between the date of this
Agreement and either the expiration date of this Agreement or the date
Borrower pays the loan in full, ceases farming or transfers title of the

security, if such event occurs after four (4) years but before the expiration
dste of this Agreement.

The amount of recapture by FrmHA will be based on the difference
between the value of the sacurity at the time of disposal or cessation by
Borrower of farming and the value of the security at the time this
Agreement is entered into. |f the borrower violates the term of this

agreement FmHA will liquidate after the bormrower has been notified of the
rght to appeal.

Admin, R. at 4-5.
As required by the Act, the agreement was limitad to 2 ten year term, expiring on
March 21, 1888, Before the agreement was signed, the Evans’ property was

appraised as agricultural land valued at $230,000 by an independent appraiser selected



by the FmHA.

On November 17, 1998, the Farm Service Agency ("FSA"), the successor to the
FmHA, hired another independent appraiser who valued the property at $850,000, on
his opinion that the highest and best use was not agricuftural but “Agricultural in
transition to Rural/Residential.” /d. at 33.

The FSA notified the Evans by letter dated January 12, 1999 that they would
owe the entire write-down amount of $274,734 41 at the expiration of the ten year term
on March 21, 1898, The FGSA attached a worksheet caleulating the appreciation of the
Evans’' property at $620,000, the difference between the March 1989 and November
1998 appraisals. Because 50% of that appreciation in market value was more than the
amount of the write-down of the December 1977 loan, the entirc amount would be dus
at the end of the ten year term.

Plaintiffs appealed the FSA’s determination to the USDA's National Appeal
Division, and an administrative hearing was heid on July 21, 1889, In their appeal, the
Evans claimed that recapture of the write-down based on appreciation of the property
value was permitted only upeon the happening of one of the events specified in the
agreement before the ten year expiration date. Because ten years expired, the Evans
say that there is now no cbiigation to pay the write-down, and they may gontinue to pay
the installments under the restructured loan on which they are current.

The Evans also challenged the appraisal value used by the FSA and submitted
an appraisal by their own expert, Ronald Kettle ("IKettle"), valuing the property at

$520,000 as egricultural. Kettle testified that there is no factual basis for the FSA

appraiser's conclusion that the property was in transition toward development. Ketlle
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e
also faulted the comparabie sales analysis because it included properties that are not
similar. The FSA offered no evidence to rebut Kettle's testimony.

On August 13, 1999, the hearing officer agreed with the FSA’s position that
expiration of the ten year term of the agreement required payment of shared

appreciation, citing the applicable regulation, 7 CFR § 1951.814(b), reading as follows:

Shared appreciation is due at the end of either a five or ten year term, as

specified in the Shared Appreciation Agreement, or socner, if one of the
following avents occur:

(1) The sale or conveyance of any or all the real estate securty, including
gift, contract for sale, purchase agreement, or foreclosure. Transfer to the
spouse of the borrower in case of the death of the borrower will not be
treated as a conveyance; until the spouse further conveys the property;
(2) Repayment of the Inans; or the ioans are otherwise satisfied;

(3) The borrower or surviving spouse ceases farming operations or no
longer receives farm income, including lease income; of

(4) The notes are accelerated.

Subsection 1951.914(c)(3)(ii) provides that the amount to be paid is “50% of any
positive appreciation if any one of the events listed in paragraphs (b)(1) through (4) of
this saction occurs mare than 4 years from the date of the SAA, or if the term of the
SAA expires.”

The hearing officer disagreed with the $274,734.41 assessment by his factual
finding as follows: “The Appellants proved, by & preponderance of the evidence, that
the Agency contract appraisal was erroneous and the calculations that were mads
using that appraisal to determine the amount of shared appreciation were in eiror.”
Admin R. at 154, He did not make a determination of value. Both parties requesied
review of the decision by the Director of the USDA National Appeals Division
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("Director”).

The Director reviewed the record and issued an opinlon on October 4, 1992, He
upheld the hearing officer's legal conclusion that expiration of the term of the shared
appreciation agreement triggered recapture, citing the same regulations. The Director
rejected the hearing officer's finding that the Novembper 1998 appraisel was ermoneous,
writing:

The Hearing Officer concluded that the Agency contract appraisal was  —

erroneous, but found no facts to support such conclusion. The

Appeliants’ independent appraisal established a current market value of

$520,000, but the Appellants failed to prave error in the Agency appraisal.

The Agency contract appraisal established a current market value of

$850 000, was well documented and completed in accordance with

USPAP [Uniform Standards of Professional Appraisal Practice].

Substantial evidencs does not support the Hearing Officer's determination

that the Agency's contract appraisal and subseguent SAA calculations
were in error,

Jd. at 324, Accordingly, the Director denied the Evans' request for reconsideration,

The Evans filed this action seeking judicial review of the Direcior's decision
under the Administrative Procedures Act ("APA"), 5 U.S.C. § 702, claiming that it was
arbitrary and capricious because it ignored the factual findings of the hearing officer and
that it was erroneous in construing the language of the agreement, The plaintiffs also
allege that the USDA procedurss denied them due process of law because that agency
has an institutional bias against farmers. To suppert that claim, the plai;tﬁs contend
that in fiscal vear 1899 the Director affirmed 83% of hearing officer determinations
upholding the FSA's challenged action, but affirmed less than 20% of decisions favoring

farmers. This court does not have jurisdiction under the APA to consider the due

process claim of systemic prejudice.
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The plaintiffs also claim procedural error because the FSA failed to adhere to
statutory deadlines in seeking Director review, and that the Director's decision was
untimely. The FSA is required to seek Director review within 15 business days after
receiving notice of the hearing officar's decision. 7 U.S.C. § 6298(a)(2). The FSA
requested review on September 8, 189S, Plaintiffs say that it was untimely because
they faxed the hearing cfficer's decision to the FSA's Colorado office on August 18,
19499,

The hearing officer is responsible for giving notice of his administrative
determination to the relevant parties. 7 C.F.R. § 11.8(f). The FSA received the notice
from the officer on August 18, 1289, Accordingly, the September 9, 1988 request was
timely filed within fiteen days of the official notics,

The Director is regquired to issue a decision within ten business days after receipt
of the FSA's reguest for review, 7 U.S.C. § 6298(b)(1). There is no dispute that the
apinion in this case did not come until October 4, 1989, well beyond that deadline.
Plaintiffs contend that delay deprived the Director of jurisdiction to render the decision.
In Gallagher v. National Transp. Safety Bd., 853 F.2d 1214, 1221-23 (10" Cir. 1982),
the Tenth Circuit Court of Appeals rejected such an argument when, as here, the
statute does not explicitly provide for that resuit and the complainant dogs not prove
prejudice from tha dslay.

The plainiifis were not harmed by the Director's delay because the hearing
officer’s decision favored them only by finding that the FSA's computation of the
amount due was based on an errongous appraisal. The plaintiffs could have filed an

action under the APA to "compel agency action unlawfully withheld or unreasonably
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