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Chapter One
Introduction

I. Credit and farming

Credit is the lifeblood of farming. Serious price, production, and weather difficulties almost al-
ways become credit problems. The stark and ongoing reality is that mortgaged farms are lost or
nearly lost to foreclosure, property pledged as collateral is repossessed, judgment liens are en-
tered—and the livelihood of family farmers is threatened.

Credit problems are almost always legal problems. In an ideal world, the law would be clear
enough and the legal system fair enough that everyone would be on a more or less even footing
in legal matters. Unfortunately, the law can be complicated, and even where the law is simple at
its core, legal language is confusing and difficult.

Farming without a working knowledge of lending law—or the resources to buy legal assis-
tance—can have devastating results. The aim of this book is to give farmers a basic outline of
lending law. Because so few legal situations are exactly the same, this book can only offer a gen-
eral outline of the law.

Il. Keeping a written record of credit arrangements

The strictly business nature of agricultural credit has long been softened by informality. Infor-
mal and unwritten agreements may well still work for some people in some cases, but in gen-
eral it is important to keep thorough written records of dealings with creditors. As a matter of
law, many agreements must be in writing to be legally enforceable. These are discussed briefly
in Chapter Two.

Even when it is not required by law, it is a good idea to keep a written record of dealings with
creditors. The main problem is not unfair or sharp business practices—although that is common
enough—but, instead, simple confusion and misunderstandings. Most disputes about leases,
contracts, and other legal agreements are the result of the two basically honest parties having
different interests and different ideas about the meaning of the agreement itself. This type of
problem is much more common in an age of conservation compliance, government crop pro-
grams, and complex security agreements.

Even the most honest and trusting relationships can change through no fault of farmers or their
creditors. Banks change hands or are sold out; landlords can pass away or sell the land. The list
of possible problems is very long. Keeping good records of dealings with a creditor is a little
like buying insurance. It is done not because farmers expect to have problems, or because they
want to go to court at the drop of a hat, but because in that rare case that farmers do have
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serious problems with creditors, it will be extremely important to be able to prove exactly what
happened and when. One way to think about keeping good records is to imagine that they may
be needed to prove to a stranger exactly what happened between the farmer and the creditor.
No one’s memory is good enough to recall all of the important details.

Some suggestions follow.

A. Keep copies of documents

Keep copies of all loan agreements, promissory notes, security agreements, mortgages, contracts
for deed, leases, and the like, and note on them the date they were signed, sent, or received.

B. Put important contacts with creditors in writing

Farmers should document every important contact with their creditors. Letters should be writ-
ten and copies kept.

C. Verify what is sent and received

In many cases, it will be important to show that documents sent were received. There are two
simple ways to create proof that someone received a letter or form. First, farmers can mail let-
ters and documents by certified mail, return receipt requested, and keep the evidence of receipt.

A second way to prove that someone received a letter is to bring two copies of the letter or form
into the office in person. The person accepting the letter should be asked to write on each copy:
(1) "received,” (2) the date, and (3) his or her signature. Farmers should keep a signed copy for
themselves.

D. Document telephone calls and conversations in writing

Farmers should keep a diary of every conversation they have with creditors. A short notation in
a diary of the date and significant details of the conversation can help farmers remember dates
and details.

If anything important is said in a telephone call or in a meeting with a creditor, the best strategy
is to write a letter to the creditor immediately. The name of the person spoken with should be
mentioned along with the date of the call or meeting and what was said. The letter should also
include a statement that the understanding of the conversation described in the letter will be

" 7

presumed correct if no written response is received in “x” number of days.

lll. Getting help — attorneys and advocates

While the aim of this book is to provide a basic understanding of farm lending issues, it is still
important to talk with an experienced attorney or farm advocate about how to handle a specific
problem. The law is filled with exceptions and details—and the situation of every farmer is al-
ways different—so this book can never be a substitute for an experienced look at a farmer’s in-
dividual case.
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This book cannot be a substitute for an experienced attorney or advo-
cate. Each farmer’s situation is different and needs an experienced
person to look at its specific details.

A. Minnesota Farm Advocates

Located throughout the state are Minnesota Farm Advocates. Advocates are experienced in as-
sisting farmers in financial crisis. They are trained in negotiating with creditors, have a good
understanding of creditors’ policies, can help farmers identify legal issues, and can help farmers
decide if they need to talk with an attorney. If an attorney is needed, advocates can usually refer
farmers to one experienced in working with family farmers in financial difficulty. Advocates are
also experienced in assisting farmers with financial records, such as cash flows and balance
sheets, that are needed during negotiations with lenders and government agencies. Advocates
are especially helpful in preparing farmers to participate in farmer-lender mediation. Because
Minnesota Farm Advocates are supported by grants and the state legislature, their services are
available at no cost.

To find an advocate, call the Farm Advocate Program Administrator at 1-800-967-AGRI (2474).1

B. Attorneys

There are times when debt problems are serious enough and the stakes high enough that farm-
ers need legal advice.? An experienced attorney should be able to explain how the laws affect a
farmer’s individual situation, give legal advice on which choices best fit the farmer’s goals, draft
the legal papers needed, and, if necessary, represent the farmer in court.

1. Looking for an attorney

There are several things to look for in an attorney. If the farmer does not know the attor-
ney, it makes sense to ask for references from other farmers and friends. A few sugges-
tions about picking an attorney follow.

a. Experience in helping farmers

Because legal work in the farm area is complicated, experience is necessary. At a
minimum, the attorney should be able to consult with someone with more experi-
ence. An experienced attorney should be happy to give references from other
farmers.

—_

Additional information is available at: http:/ /www.mda.state.mn.us/commissioner /fadvoweb.htm.
2 Stephen Carpenter and Randi Ilyse Roth, Family Farmers in Poverty: A Guide to Agricultural Law for
Legal Services Practitioners, 29 CLEARINGHOUSE REVIEW 1087 (Apr. 1996); Carl Flink, Finding a Place
for Low-Income Family Farmers in the Legal Services Equation, 35 CLEARINGHOUSE REVIEW 677
(Mar.-Apr. 2002); Larry R. Spain, The Opportunities and Challenges of Providing Equal Access to Justice
in Rural Communities, 28 WM. MITCHELL L. REV. 367 (2001), available at http:/ /www.wmitchell.edu/
lawreview /volume28/issuel /12_spain.pdf.
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Brief legal advice and referrals are available to all Minnesota farmers from Farmers” Legal Ac-
tion Group, Inc. (FLAG) at 1-800-233-4534 and 651-223-5400. A list of FLAG’s publications can
be found in Appendix B and on the web at http://www flaginc.org. The Minnesota State Bar
Association has a statewide referral service for people needing an attorney: 1-800-292-4152.4

IV. What this book covers

This book discusses some of the most important types of credit farmers use and some of the
specific problems that may arise if farmers have difficulty paying a debt. One set of terms
should be defined at the beginning: the law most often describes the parties in a credit relation-
ship as the debtor and the creditor. The debtor is the person who owes the money. In general,
this book assumes that the debtor is a farmer. The creditor is the person to whom the debt is
owed.

Debtor — The person who owes money. This book assumes that the
farmer is the debtor.

Creditor — The person to whom the debt is owed.

An explanation of the chapters in this book follows.

A. Some agreements must be in writing

Many agreements can be perfectly legal and enforceable even if they are not in writing. For
some types of agreements, however, the law requires that the agreement be put in writing to be
enforceable. Chapter Two gives a brief summary of the law covering these agreements.

B. Real estate debt

The most common arrangements for farm real estate debt are mortgages and contracts for deed.
After a default, mortgages may be foreclosed and contracts for deed may be canceled. Some-
times this requires a court action, but more often the foreclosure or cancellation may go ahead
without the creditor needing to go to court. A foreclosure can also lead to a money judgment
against the debtor for any amount not recovered from the foreclosed property. Along the way
farmers may have statutory rights—a “right of first refusal” and “a right of redemption”—
which may allow the farmer to keep part or all of the land. These topics are discussed in Chap-
ter Three.

C. Secured credit

Much farm operating credit is provided by creditors who require farmers to provide “security”
for the debts. That is, the farmer signs an agreement allowing the creditor to take some of the
farmer’s property if the farmer does not pay the debt. These secured debts are largely governed
by Minnesota’s version of the Uniform Commercial Code (UCC), which was revised effective

4 Additional information is available at: http:/ /www.mnbar.org/attref-public.htm.
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July 1, 2001. Some creditors may automatically get a security interest in a farmer’s property un-
der the provisions of state law. These “statutory liens” include landlord’s liens and mechanics’
liens. Secured credit, operating loans, and statutory liens are discussed in Chapter Four.

D. Unsecured credit

Many creditors do not have a security interest in debtors” property. In other words, although
the debtor owes the creditor money, the debtor has not given the creditor the legal right to take
the debtor’s property in case of a default. These creditors still have a legal remedy if the debtor
defaults. An unsecured creditor may file a court action against the debtor, win a judgment
against the debtor for the amount of the unpaid debt, and obtain a “judgment lien” against the
debtor’s property for the amount owed. Judgment liens can lead to garnishments, sheriff’s lev-
ies, and other creditor actions to collect the debt. Unsecured credit is discussed in Chapter Five.

E. Leases
Farmland, equipment, and livestock are now often leased. Chapter Six discusses leases and
some of the problems farmers may face using them.

F. Mediation

Farmers who have difficulty with their creditors often have the chance to use Minnesota’s
farmer-lender mediation program. Chapter Seven discusses mediation and how it can be help-
ful to farmers.

G. Bankruptcy

For some farmers in financial distress, bankruptcy may be the best option. While some bank-
ruptcies lead to liquidation of the farming operation, others are designed to keep family farmers
on the land. Chapter Eight summarizes these options.

H. Taxes

Farm taxes are complicated and are not discussed in this book in any detail. Chapter Nine, how-
ever, gives some basic information about the way a farmer’s credit situation may affect income
taxes.

I. Alternative Dispute Resolution (ADR)

All civil lawsuits filed in Minnesota district courts are subject to an Alternative Dispute Resolu-
tion (ADR) requirement. Chapter Ten summarizes how the ADR requirement may affect farm-
ers’ debtor-creditor relationships.

J. Scam artists targeting farmers

Chapter Eleven briefly discusses some of the unscrupulous practices used by scam artists tar-
geting farmers in difficult financial circumstances.
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Chapter Two

Some Agreements Must Be In Writing:
The Statute of Frauds

l. Introduction

Many agreements and contracts are legal and enforceable even if they are only made orally.
Leaving no written record of such agreements may bring other problems, but as a matter of law
they are as legal as the longest and most detailed written contract.!

Some agreements, however, must be in writing to be enforceable. Laws imposing this require-
ment are generally called “statutes of frauds.” Minnesota’s version of the statute of frauds re-
quires that certain kinds of agreements be in writing. In general, for a written agreement to
serve as a binding contract, it must set out the names of the parties involved, the subject matter
and terms and conditions of the contract, and the “consideration”—which means the money,
service, or some other thing of value being offered as payment—and must be signed.?

Il. What agreements must be in writing

Several types of agreements must almost always be in writing to be legally enforceable. These
include:

A. Agreements that cannot be completed within one year

If it is not possible for the actions required by the contract, by its own terms, to be completed
within one year, the agreement must be in writing.? Technically, the question is not whether the
agreement was actually completed in that year, or how long the parties thought it would take to
complete it, but rather whether or not completion of the contract within one year was possible.*

1 See, for example, Larson v. Archer-Daniels-Midland Co., 32 N.W.2d 649, 653-54 (Minn. 1948). In
Bergstedt, Walhberg, Berquist Assoc. v. Rothchild, 225 N.W.2d 261, 263 (Minn. 1975), the Minnesota Su-
preme Court held that no legal distinction is made in the effect of an enforceable promise as ex-
pressed in writing, orally, in the acts of the parties, or in a combination of means.

2 Minn. Stat. §§ 336.2A-201, 513.01. In general, it is the signature of the party who is being forced to
fulfill his or her obligations under the contract that must be included.

3  Minn. Stat. § 513.01(1).

4 Minn. Stat. § 513.01(1); Bussard v. College of St. Thomas, Inc., 200 N.W.2d 155, 161 (Minn. 1972).
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B. Agreements to transfer land

Agreements concerning the transfer of any interest in land, no matter how limited that interest
may be, must be in writing.> The only exception to this rule is that a real estate lease of one year
or less is not required to be in writing.6

C. Lease of land for more than one year

The lease of land for more than one year must be in writing. Lack of a written agreement makes
the contract void, not just unenforceable.” “Void” means it is as if the contract does not exist,
while “unenforceable” means one party cannot compel the other party to abide by the contract.
Leases are discussed in more detail in Chapter Six.

D. Lease of goods with total payments of $1,000 or more

An agreement to lease goods with total payments of $1,000 or more must name the parties to
the lease, must be signed by the party that is attempting to avoid the contract, and must de-
scribe the goods leased.® Leases are discussed in more detail in Chapter Six.

E. Agreements to lend money in the future

A person may not sue to enforce a credit agreement unless the agreement is in writing.? For ex-
ample, borrowers claiming that a bank promised to advance additional funds to the borrowers
in the future must have the agreement in writing before they can try to force the bank to actu-
ally loan the money.10

F. Sale of goods for $500 or more

An agreement to sell goods for a price of $500 or more must be in writing to be enforceable.!! In
general, to qualify as “goods,” the things to be sold must be movable and may not be services.!?
A written agreement is not required, however, if the goods were specially manufactured for the
buyer, the buyer admitted that there was an agreement, the buyer accepted and paid for the
goods, or the seller accepted payment for the goods.!3

G. Most security agreements

Security agreements must be in writing to be enforceable against the debtor and other creditors
unless the creditor has possession of the collateral .4

Minn. Stat. §§ 513.04, 513.05.

Minn. Stat. §§ 513.04, 513.05.

Minn. Stat. § 513.05; Bruder v. Wolpert, 227 N.W. 46, 47 (Minn. 1929).

Minn. Stat. § 336.2A-201.

Minn. Stat. § 513.33; Rural American Bank v. Herickhoff, 485 N.W.2d 702 (Minn. 1992); Drewes v. First
Nat’l Bank, 461 N.W.2d 389 (Minn. Ct. App. 1990).

10 Moody v. Citizens State Bank, No. C3-02-275 (Minn. Ct. App. Aug. 13, 2002) (unpublished).
11 Minn. Stat. § 336.2-201(1).

12 Minn. Stat. §§ 336.2-105, 336.2A-201(1).

13 Minn. Stat. § 336.2-201(3).

14 Minn. Stat. §§ 336.9-203(b), 336.9-102(a)(73).
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H. Others

Other agreements that generally must be in writing include a promise to be responsible for an-
other’s debt or to pay a discharged or released debt,'> an agreement to submit any dispute to
binding arbitration,'® and an agreement setting interest at over 6 percent annually.!”

lil. If the agreement is not in writing

In general, failure to put in writing an agreement that falls under the statute of frauds means
that the contract is unenforceable.’8 Although the parties are permitted to carry out such an
agreement even when there is no written contract, because the oral agreement is unenforceable,
neither one could go to court to force the other party to fulfill his or her promises.!® There are ex-
ceptions to this rule, however. If the parties acted as if the contract were valid, for example, and
one or both parties at least partially fulfilled the contractual promises, the contract may be en-
forceable even if it is not written down.?0

15  Minn. Stat. § 513.01(2), (4).

16  Minn. Stat. § 572.08.

17 Minn. Stat. § 334.01. See Appendix A for a short discussion of limits on interest rates.

18  Royal Realty Co. v. Levin, 69 N.W.2d 667, 671-72 (Minn. 1955); 44 DUNNELL MINN. DIGEST, Statute of
Frauds, § 5.01 (4th ed. 1999).

19 Royal Realty Co. v. Levin, 69 N.W.2d 667, 671-72 (Minn. 1955).

20  Inre Guardianship of Huesman, 354 N.W.2d 860, 863 (Minn. Ct. App. 1984).






Chapter Three
Mortgages and Contracts for Deed 33

Chapter Three
Mortgages and Contracts for Deed

I. Mortgages and contracts for deed — a basic introduction

Mortgages and contracts for deed are among the most important and most complicated docu-
ments that farmers sign. It is important, therefore, to understand the exact terms of these agree-
ments before signing them. This chapter contains only a general discussion of mortgages and
contracts for deed and some of their important terms. Each farmer’s situation and contract can
be different.

Recording real estate documents

Many real estate documents used by farmers—such as mortgages
and contracts for deed—are officially recorded. This means whoever
is being paid—typically the lender—is responsible for filing them
with the registrar of titles or the recorder of the county in which the
real estate is located.

A. Mortgages

In a mortgage, the borrower is the mortgagor, and the lender is the mortgagee. The mortgagee
can be an individual, a private bank, the government, Farm Credit Services, or another financial
institution.

Mortgagor — The borrower. This book assumes that the farmer is
the borrower.

Mortgagee — The lender.

Most farm mortgages are given by a farmer borrower to a lender as collateral for a loan, usually
to enable the borrower to purchase or improve land. A mortgage gives the lender a claim
against real estate identified in the mortgage agreement. The lender can foreclose on the prop-
erty if the borrower fails to repay the loan or otherwise violates the loan terms.
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Although a mortgage allows the lender to foreclose on the land if the borrower defaults, the
borrower legally owns the mortgaged land.

1. There are typically two documents in a mortgage transaction

When obtaining a loan secured by a mortgage, borrowers will likely sign two docu-
ments: a promissory note and the mortgage itself. It is possible that these agreements

could be combined.

a. Promissory note

A promissory note is a promise to pay money. It sets the terms of the promise to the
lender, including the amount owed, the interest rate charged, when payments are
due, and so forth. A promissory note may be enforceable even if the mortgage is
not, and it may remain enforceable even after a foreclosure.

b. Mortgage

As mentioned earlier, a mortgage is an agreement giving the lender the right to
foreclose on the real estate if the borrower fails to pay the loan or otherwise violates
the terms of the loan. That is, the mortgage gives the lender added assurance that
the debt will be repaid because the lender can take any property named in the
mortgage and sell it to raise funds to reduce or eliminate the debt.

Mortgages are usually officially recorded, which, if done correctly, gives notice to
the general public of the mortgage. Failure to properly record a mortgage can affect
the lender’s rights in the property in relation to the borrower’s other creditors.
However, it does not affect the binding nature of the agreement between the bor-
rower and the lender.

2. Satisfaction of mortgage

When a borrower finishes repaying the loan, he or she can ask the lender for a “satisfac-
tion of mortgage” certificate. The satisfaction of mortgage certificate should say that the
lender no longer has a legal interest in the real estate. In general, a lender must give this
certificate to the borrower within ten days after it is requested.! The borrower should re-
cord the satisfaction of mortgage certificate with the recorder of the county where the
real estate is located.? Until the certificate is filed, the mortgage may impair or affect the
legal title of the real estate of the land, which can hold up sales or make it difficult to ob-
tain another mortgage on the real estate. If the borrower somehow cannot get the lender
to provide a certificate, the law provides penalties against the lender and allows some
borrowers to file a document that has a similar effect.3

1 Minn. Stat. § 507.41.
Minn. Stat. § 507.40. If a mortgage can be recorded in more than one county and a “satisfaction of
mortgage” certificate can be filed in one of those counties, a certified copy of the certificate may be
recorded in another county as if it were the original.

3 Minn. Stat. §§ 507.40 to 507.412. This is only allowed for mortgages with an original principal
amount of $1,500,000 or less and may only be done by a title insurance company for a borrower
where the lender failed to file the release. Minn. Stat. § 507.401.
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B. Contracts for deed

In a typical contract for deed, a buyer purchases land directly from a seller with a binding con-
tract. Often in a contract for deed, the buyer is called the vendee and the seller is called the ven-
dor.

Vendee — The person who buys the property. This book assumes
that the farmer is the vendee.

Vendor — The seller of the property.

The seller in a contract for deed promises to transfer title to the land after the buyer makes a cer-
tain number of payments over a set time. While the payments are being made, the buyer does
not own the land; the buyer does, however, have an “equitable interest” in the land. This means
that the buyer can occupy and generate income from the land—for example, by farming it. The
contract for deed should list the rights and obligations of both buyer and seller. Buyers must re-
cord the contract with the county recorder or registrar of titles in the county where the land is
located within four months after the contract is signed.* Buyers who fail to record the contract
for deed within this time period are subject to a civil penalty equal to 2 percent of the principal
amount of the contract debt.>

Once all payments are made under a contract for deed, the seller should give the buyer a deed
stating that ownership of the real estate passes from the seller to the buyer. The buyer should
file the deed with the registrar of titles or the county recorder of the county in which the land is
located.®

In 2001 the Minnesota Legislature created a new legal arrangement called a “transfer statement
for a contract for deed.”” Contract for deed sellers sometimes pledge their interest in a contract
for deed—which is the right to a stream of payments until the contract for deed is paid in
full—to another party.8 If these rights are assigned to a third party, the buyer then sends pay-
ments under the contract to that third party, while the original seller retains title to the prop-
erty.? The new “transfer statement for a contract for deed” allows the formal transfer of rights in
the property from the original seller to the third party upon the completion of all recording

Minn. Stat. § 507.235.

Minn. Stat. § 507.235, subd. 2.

Minn. Stat. § 507.34.

Minn. Stat. §§ 336.9-619, 507.236, 508.491, and 508A.491. This legislation was in response to the
adoption of changes to Minnesota's secured credit laws, known as Revised Article 9 of the Uniform
Commercial Code. For an overview of these changes, see Larry M. Wertheim, Revised Article 9 of the
U.C.C. and Minnesota Contracts for Deed, 28 WM. MITCHELL L. REV. 1483 (2002) available at

http:/ /www.wmitchell.edu/current/info/stuorganizations/lawreview / Article_Files/Volume_28/
Issue4/05_Wertheim.pdf. Chapter 4 discusses secured credit and Revised Article 9.

8 Minn. Stat. § 336.9-102(a)(2).

9  Minn. Stat. §§ 336.9-607, 336.9-619.
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requirements.!” The formal recognition of this transfer allows the buyer to obtain title to the
property directly from the third party when all of the payments under the contract have been
made.!

C. Differences between mortgages and contracts for deed

Farmers use both contracts for deed and mortgages to buy real estate. There are important dif-
ferences between the two. When a commercial lender is involved, mortgages are usually used.
Contracts for deed are more common when the transaction is between family members or pri-
vate individuals. Important differences between the two types of agreements include the fol-
lowing.

1. Buyers can lose money already paid if a contract for deed is canceled

In a contract for deed, the seller keeps legal title to the property until the full contract
price is paid. This means that the buyer does not really own the land until the whole
contract is paid off and title changes hands. If the buyer defaults and the contract is can-
celed, the buyer can lose all of the money paid up to that point. This result, and possible
exceptions to it, are discussed starting at page 66.

Mortgages are different in that the borrower has legal title to the mortgaged property. If
there is a default on a mortgage loan, the borrower will be credited for the amount al-
ready paid, and the lender will only be entitled to take value from the property up to the
amount of the unpaid debt.

2. Contracts for deed can allow sellers to act more quickly after default

In practice, a contract for deed can be canceled more quickly than a mortgage can be
foreclosed, especially if the foreclosure is by action. (Foreclosures by action are ex-
plained below.) This may make a contract for deed more attractive to a private seller. In
addition, contract for deed purchasers do not have a right of redemption; mortgage pur-
chasers do have this right. The right of redemption, discussed beginning at page 53, can
extend a defaulting borrower’s right to possess and use the property.

3. Tax differences

Mortgages and contracts for deed can have different tax consequences. Although the ef-
fect on any single person’s taxes can vary greatly, for many sellers there is a tax advan-
tage to using a contract for deed, because the income from the sale is spread out over
time rather than coming in one lump sum.!?

4. Mortgages can give sellers finality

If the land purchase is financed through a mortgage, the seller is usually completely fin-
ished with the transaction when the loan is made. Later, if the borrower has problems

10  Minn. Stat. § 336.9-619(b).

11 Wertheim at 1501-02.

12 26 U.S.C. §453; Roger A. McEowen and Neil E. Harl, PRINCIPLE OF AGRICULTURAL LAW § 7:05
(2001).
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making payments, it is the bank or other lender—not the seller—who takes action. With
a contract for deed, however, the seller is the one who takes action if there is a default.

5. A contract for deed may be cheaper for the buyer

A contract for deed may be easier for the buyer to arrange financially. Because contracts
for deed offer some financial advantages for the seller, interest on a contract for deed is
often less than that for a mortgage. In addition, the down payment for a contract for
deed is usually lower than the down payment on a mortgage.

Il. Mortgages and contracts for deed — basic terms

It is important to read and understand every part of the mortgage and loan agreement or con-
tract for deed before signing.!3 Basic rights and responsibilities are explained in that agreement.
For example, a contract for deed lists the price of the real estate, the interest rate charged on the
remaining balance, and the amount and due date for each installment. Violations of the terms of
a mortgage or contract for deed may bring foreclosure or cancellation. Farmers who have ques-
tions about any real estate credit transaction, including a mortgage agreement or contract for
deed, should talk to a lawyer. Some of the important terms in mortgages and contracts for deed
are discussed below.

A. Real property, personal property, and fixtures

There are two basic legal categories of property that are important for credit agreements: real
property and personal property. The difference can be important because most mortgages cover
only real property. Personal property may be used as collateral for debt and may be repossessed
by creditors, but the rules are different.

1. Real property vs. personal property

The difference between personal and real property is unfortunately not always clear,
and lawyers can go round and round arguing the fine points of distinction between the
two. In general, real property includes land and buildings. A mortgage or contract for
deed covering real property, therefore, usually includes buildings on the land. Property
not completely connected to the land, such as tractors, livestock, cars, and household
goods, is usually personal property.

13 Helpful sources for mortgages and contracts for deed include: Phillip L. Kunkel and Scott T.
Larison, Mortgages and Contracts for Deed, UNIVERSITY OF MINNESOTA EXTENSION, available at
http:/ /www .extension.umn.edu/distribution/businessmanagement/DF2593.html; Phillip L.
Kunkel and Scott T. Larison, Termination of Contracts for Deed, UNIVERSITY OF MINNESOTA
EXTENSION, available at http:/ /www .extension.umn.edu/distribution /businessmanagement/
DF7294.html; and Phillip L. Kunkel and Scott T. Larison, Mortgage Foreclosures, UNIVERSITY OF
MINNESOTA EXTENSION, available at http:/ /www.extension.umn.edu/distribu-
tion/businessmanagement/DF7297 html.
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2. Fixtures

Near the dividing line between real property and personal property are fixtures. Fix-
tures can be covered be covered by a mortgage or contract for deed.!* The question of
what is or is not a fixture, and therefore whether or not the property is covered by the
mortgage or contract for deed, can be complicated. In general, fixtures are something
that is attached to the land. Storage bins, some silos, and milking equipment are exam-
ples of property that might be fixtures. Whether or not property is a fixture can depend
on a number of factors, such as the extent to which the property was attached to the land
and the intent of the person putting the fixture in place. The best way to avoid disagree-
ments and confusion about whether a fixture is covered by a lending agreement is to ex-
plain in the mortgage or contract for deed what will and will not be covered.1>

3. Crops

Crops are personal property and therefore are usually not covered by a mortgage or

contract for deed. Unless the crops are specifically included, therefore, a lender may not
claim an interest in a crop based on a mortgage or contract for deed. A “rents or profits”
clause in a mortgage may, however, allow the lender to claim an interest in the farmer’s
income from the land, including crops. Rents or profits clauses are discussed at page 60.

B. Description of the property

Before signing a mortgage or contract for deed, farmers should be certain that the description of
the real estate and personal property is correct. Farmers who are not sure should ask a profes-
sional—such as an appraiser, surveyor, or attorney—to review the legal description.

C. Cross-collateralization or “dragnet” clause

A lender who has made multiple loans to the same borrower may seek the right to take the
property obtained with the funds from one loan as security in case of a default on the
borrower’s other outstanding loans. That is, a borrower who obtains a loan to purchase real
estate may be asked to include a term in the mortgage allowing the lender to foreclose on

the real estate if the borrower defaults on any loan owed to the lender. This is called cross-
collateralization, and a provision in a loan agreement giving this right to a lender is sometimes
called a “dragnet clause.” Under such a clause, the collateral given in one agreement crosses
over to cover all of the loans with that lender.

For example, suppose that in 1990 a farmer obtained an operating loan from First Big Bank.
Then, in 1992, First Big Bank gave the farmer another loan secured by a mortgage on the
farmer’s real estate. The mortgage agreement for the 1992 loan says:

This Mortgage Agreement serves as security for all existing and future indebtedness of
Farmer to First Big Bank, including but not limited to the loan advanced in 1990.

14 22 DUNNELL MINN. DIGEST, Fixtures (4th ed. 1994); 31 DUNNELL MINN. DIGEST, Mortgages, § 1.06(d)
(4th ed. 1996).
15 Minnesota Valley Breeders Ass'n v. Brandt, 348 N.W.2d 115 (Minn. Ct. App. 1984).
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As a result of this sentence, the mortgage will be security for the 1992 loan and the “existing . . .
indebtedness” of the “loan advanced in 1990.” So, if the farmer defaults on the 1990 loan, First
Big Bank will likely be able to take the farmer’s real estate to pay what is owed on the 1990 loan,
even though in 1990 the farmer did not give the bank a mortgage for that loan.

The enforceability of cross-collateralization clauses is somewhat unsettled, and whether any
particular cross-collateralization clause is legal can be confusing.¢ If a creditor is enforcing a
cross-collateralization agreement against a farmer, the farmer should speak with an attorney.

D. Interest

Mortgage loan papers and contracts for deed should specify the rate of interest to be paid. Bor-
rowers should make sure the mortgage loan amount and the interest rate on the loan papers are
correct. In a contract for deed, it is important for the buyer to make sure that the installment
payments do not add up to more than the agreed-on purchase price plus interest. An amortiza-
tion schedule, which any bank should have, can help with calculating the proper payments.
There are legal limits on the amount of interest many creditors can charge.l”

E. Using the loan money

A mortgage loan agreement may limit the use the borrower may make of the loan money. Vio-
lating any of these restrictions may put the borrower in default on the loan.

F. Other payments and penalties

In addition to regular payments and interest, other payments may be required by the mortgage
loan or contract for deed. For example, a borrower /buyer may be required to keep current on
taxes and assessments, insurance premiums, and payments on other loans or leases affecting the
property.18 If such other payments are required, they are as important as payments on the loan
or contract for deed itself, and failure to pay them might be considered a default.

In some cases, mortgage loan papers or contracts for deed allow the lender or seller to charge a
penalty or extra interest if certain conditions are not met. For example, the agreement may per-
mit extra charges if the borrower/buyer makes a late payment. In addition, the mortgage loan
or contract for deed may say that if the borrower /buyer does not promptly repair damage to
buildings on the real estate, the lender/seller can complete the repairs, bill the borrower /buyer
for the work, and add a penalty and interest to the amount owed.

16 See Grant S. Nelson & Dale A. Whitman, REAL ESTATE FINANCE LAW, Vol. 2, § 12.8 at 236-44 (4th
ed. 2002); Milton Roberts, Annotation, Debts Included in Provision of Mortgage Purporting to Cover All
Future and Existing Debts (Dragnet Clause)—Modern Status, 3 A.L.R. 4th 690 (1981 & Supp. 2001).

17 For some creditors, if a loan of under $100,000 is made for an agricultural purpose, the interest may
not be more than 4.5 percentage points over the federal discount rate at the time of the loan. Minn.
Stat. § 334.011, subds. 1, 3. Banks and other financial institutions may charge up to 21.75 percent in-
terest. Minn. Stat. § 47.59, subd. 3. See Appendix A for a more detailed discussion of interest rate
limits.

18  Agricultural mortgages executed after July 31, 2001, are exempt from paying the mortgage registry
tax assessed by Minn. Stat. § 287.035. Minn. Stat. § 287.04. An agricultural mortgage is one where the
proceeds are used to acquire or improve agricultural property as classified by state property tax
laws.
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Any such extra charges or penalties must be clearly specified in the terms of the loan or contract
for deed. It is important to read these documents thoroughly to understand what obligations
are included and what the consequences can be for failing to meet any obligations.

G. Acceleration clauses

Real estate purchases usually involve scheduled payments over a long period of time—some-
times many decades. One consequence of defaulting on a mortgage loan or contract for deed
can be that the payment schedule is “accelerated” and the entire debt becomes due immedi-
ately. Mortgages and contracts for deed often set out the circumstances in which the lender or
seller can accelerate the debt.

H. Due on sale clauses

A due on sale clause in a mortgage loan means the lender can accelerate the debt if the borrower
sells or transfers part or all of the mortgaged land without the lender’s permission. A due on
sale clause in a contract for deed has the same effect.

I. Mortgage power of sale clauses

A power of sale clause in a mortgage allows the lender to foreclose by advertisement, that is,
without filing a lawsuit. If the mortgage does not include a power of sale clause, the lender
must file a court action to foreclose on the loan.!® Foreclosure by advertisement is discussed be-
low.

J. Mortgage rents and profits clauses

It is legal for lenders to take as additional security for a debt the rents and profits from mort-
gaged property. If the borrower signs such an agreement, he or she gives as collateral for the
loan the income from the land, as well as the land itself. Such an agreement may make sense for
a farmer when the loan is made if, for example, it secures new credit; but a rents and profits
clause may prove costly during a foreclosure. A rents and profits clause gives a mortgage
lender the right to claim the rents and profits from the land after a foreclosure and before the
end of the borrower’s right of redemption. In some cases, a rents and profits clause can lead to
the borrower’s loss of the property during this period. These clauses are discussed in more de-
tail below at page 60.

K. Warranties of title

Warranties of title are important in real estate purchases because they help ensure that the seller
is providing “good” title to the property being purchased. That is, warranties of title help en-
sure that there are not other parties who claim an interest in the property that conflicts with the
seller’s interest. Nearly every mortgage and contract for deed, therefore, should include some
form of warranty of title. In general, mortgage lenders insist on such a warranty. Contract for
deed buyers should make sure that the contract has a warranty of title.

19  Minn. Stat. § 580.01; 31 DUNNELL MINN. DIGEST, Mortgages § 11.03 (4th ed. 1996).
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Many legal interests can affect a title to real estate. A common example is an easement.?0 An
easement might allow other people to cross the land, for example, or permit a utility to place
lines or maintain buried lines on the property. The interests of other creditors, such as previous
lenders or those holding a mechanic’s lien, can also affect title to real estate. Many such interests
can be found with a title search by a lawyer or title insurance company.

L. Types of deeds

When purchasing property, the seller gives the buyer a deed. In a contract for deed situation,
the buyer obtains a deed when the purchase price has been paid in full. In a mortgage situation,
the borrower obtains a deed at the beginning when the loan is issued and the seller is paid off.
When the deed is recorded, the public is put on notice that the real estate was conveyed to the
buyer.?!

The type of deed received can be important. In general, there are three different types: warranty
deeds, limited or special warranty deeds, and quit claim deeds.?? If the type of deed is not listed
in the sales agreement, the seller must provide a warranty deed.??

1. Warranty deed

A warranty deed gives the buyer title to the real estate.?* In addition, the seller promises
that: (1) the seller holds title and possession to the real estate and has the right to convey
it to the buyer; (2) the real estate is free of other legal interests; (3) the buyer will have
peaceful possession of the property, meaning no other person has a claim to possession
of the real estate; and (4) the seller will defend the title to the real estate if anyone else
claims an interest in it.2

2. Limited or special warranty deed

A limited or special warranty deed usually gives the same warranties as a warranty
deed, except that the warranties only extend to the period when the seller owned the
real estate. Therefore, if it turns out that the seller did not have “good” title, due to
something that occurred prior to the time the seller originally purchased the property,
the seller is not responsible for defending the buyer from any such claims against the
real estate.

3. Quit claim deed

A quit claim deed gives the buyer title to the real estate but no warranties from the
seller.26 The seller is conveying all of his or her interest in the property but makes no
promises about whether someone else might also have an interest in the property. If the

20 17 DUNNELL MINN. DIGEST, Easements (4th ed. 1992).

21  Minn. Stat. § 507.34.

22 Minnesota Statutes provide model examples of warranty and quit claim deeds. Minn. Stat. § 507.07.
See also 6A MINNESOTA PRACTICE, What type of deed to use § 43.3 (3rd ed. 1990).

23 Building Indus., Inc. v. Wright Prod., 62 N.W.2d 208 (Minn. 1953).

24  Minn. Stat. § 507.07.

25  Minn. Stat. § 507.07; Bell v. Olson, 424 N.W.2d 829, 833 (Minn. Ct. App. 1988).

26  Minn. Stat. § 507.06.
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seller will only give a quit claim deed, the buyer should consider buying title insurance
from a title insurance company.

M. Title insurance

Title insurance helps protect the buyer’s legal right to the ownership of the real estate. It does
not, however, give a guarantee of a clear title. This is true for two reasons. First, the title insur-
ance policy likely will include a number of policy exceptions, which will be listed. For example,
many title insurance policies do not cover whether the property is zoned for a particular use.
Second, a title insurance policy does not always mean that no one else has an interest in the real
estate. Instead, the policy usually is an agreement by the title insurance company to pay for the
cost of defending the buyer’s legal interest in the real estate if there is a problem. Some policies
do cover losses the buyer suffers if rights in the real estate are lost.

N. Environmental contamination

In the last decade or so, liability for hazardous wastes on real estate has become a concern for
landowners. Both federal and state laws can make owners and other responsible persons pay
for environmental cleanup, and cleanups can be very expensive.?” Both federal and state laws
contain exemptions for innocent landowners, but the liability any person may have for environ-
mental damage is hard to predict. As a result, many real estate sale contracts now include an en-
vironmental warranty.

1. Mortgage lenders

Congress enacted legislation in 1996 that protects a lender from liability as an “owner or
operator” of foreclosed mortgaged property, provided the lender attempts to sell the
mortgaged property as soon as possible.?? However, lenders who actively participate in
management of a mortgaged property may still face liability for environmental contami-
nation. To protect themselves and to preserve the value of their interests in mortgaged
property, lenders often require that borrowers promise not to use or store certain chemi-
cals on the real estate and promise to pay the lender for its costs if chemicals are found
there.

2. Contract for deed sellers

Buyers using contracts for deed should protect themselves from liability by making sure
that they do not buy contaminated real estate. One way to do this is to get a warranty
from the seller that no chemicals were used on the real estate and that the seller will pay
any costs imposed if chemicals are found there.

A contract for deed seller may also want warranties from the buyer concerning environ-
mental contamination since the buyer will have the ability to pollute the real estate dur-
ing the term of the contract, while the property is still owned by the seller.

27 42 U.S.C. §9607; Minn. Stat. § 115B.03; Gopher Oil Co., Inc. v. Union Oil Co., Inc., 955 F.2d 519 (8th Cir.
1992).

28 42 U.S.C. §9601(20)(E). Minnesota law provides similar liability protection to creditors foreclosing
on mortgages and terminating contracts for deed. Minn. Stat. § 115B.03, subds. 6, 7.
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0. General restrictions in mortgages and contracts for deed

Mortgages and contracts for deed often contain restrictions on the borrower/buyer’s use of the
property and on other borrower/buyer’s business decisions. These restrictions apply only until
the mortgage or contract for deed is paid off. These agreements also often require the borrower
or buyer to provide certain information to the lender or seller. With the written consent of the
lender or contract for deed seller, sometimes a borrower or buyer can be released from restric-
tions like the ones discussed below.

1. Using the property

Mortgages and contracts for deed often restrict the use of the property while the debt is
outstanding. For example, use of the land may be restricted to farming. Other common
limitations include preventing the borrower or buyer from: (1) mortgaging or leasing the
property, (2) allowing a third party to obtain a lien against the property, or (3) changing
the real estate. Agreements also commonly require that the real estate be tended so it
does not decrease in value and that the real estate be kept in good repair.

2. Business decisions

A mortgage or contract for deed also may restrict certain business decisions or require
the consent of the lender or seller before some business actions are taken. It is common,
for example, for these agreements to: (1) restrict transfer or mortgaging of the bor-
rower /buyer’s assets, (2) ban bankruptcy filings, and (3) ban changes in the leadership
of a corporation or partnership that owns the property. In addition, some contracts for
deed restrict the purchaser’s right to transfer his or her interest in the property.?

3. Providing information

Borrowers and contract for deed buyers may also be required to provide the lender or
seller with certain information. For example, lenders may want to see annual financial
statements or be notified of lawsuits filed against the borrower /buyer.

P. Default

The definition of a “default” in loan or contract for deed documents is crucial for two reasons.
First, the foreclosure of a mortgage and cancellation of a contract for deed is usually triggered
by a default. Second, the definition of a default is not found in the law; therefore, the definition
in the loan documents is legally binding.

Usually people think of a default as being late with payments. Actually, a default can include
many other problems as well—including some problems that would otherwise not seem that se-
rious, such as being late with a property tax payment. The loan agreement or contract for deed
will usually provide a long list of actions by the borrower or buyer that count as a default.

29 In Bank Midwest v. Lipetzky, C0-01-236 (Minn. Ct. App. May 20, 2003), the Minnesota Court of Ap-
peals held that contract for deed language prohibiting the buyers from “selling, transferring, or as-
signing” their interest in the contract without written permission from the seller did not limit the
buyers’ right to mortgage their interests as contract for deed buyers.
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The consequences of a default can be severe. It cannot be emphasized enough that farmers need
to know exactly what triggers a default.

Q. Notice and cure

Mortgages and contracts for deed sometimes include the right to notice and cure. This means
that the lender or seller must give notice to the borrower or buyer if there is a default. The
lender or seller must then also give the borrower or buyer the right to cure the default within a
reasonable amount of time before taking action to enforce the debt or cancel the contract for
deed.

R. Remedies for lenders and sellers

If a borrower or buyer defaults, the lender or seller typically has the right to certain remedies.
For example, under some mortgage agreements, default by the borrower allows the lender to
take over the operation of the farm. While these remedies are limited to some degree by the law,
in general the written agreements set out lender or seller options.

lll. Mortgage foreclosures

If a borrower defaults on a mortgage, the lender may attempt to foreclose, and the borrower
faces losing possession of the real estate. Farmer borrowers may be able to cure a default or ne-
gotiate an agreement with the lender and also may be eligible for farmer-lender mediation. Af-
ter the foreclosure process begins, a borrower has the chance to reinstate the mortgage by
complying with its terms. Reinstatement can prevent a foreclosure sale. If there is a foreclosure
sale, the borrower has a right of redemption and perhaps a right of first refusal as well. After
foreclosure, a borrower may be required to pay a deficiency judgment if the foreclosure sale
does not cover all that was owed to the lender.

Possible steps in a foreclosure

The following is a rough listing of the possible steps in a foreclosure.

1. Default and acceleration.
2. Mediation and possibly notice and cure.

3. Negotiation with the lender—possibly including a deed in lieu of
foreclosure or settlement that ends foreclosure.

4. Creditor begins foreclosure process—by action or advertisement.

5. Reinstatement of mortgage—which ends foreclosure.

6. Foreclosure sale.

7. Redemption period.

8. Deficiency judgment if sale of the property does not cover the debt.

9. Right of first refusal.

A. Default and acceleration

As discussed earlier, borrowers should carefully review their loan agreements to understand
what actions will be considered a default on their mortgage loans. If a default occurs, the loan



Chapter Three
Mortgages and Contracts for Deed 45

agreement should specify what actions the lender may take. This may include demands for spe-
cial fees and penalties.

Acceleration of all payments is a common result of default on a loan. This is typically the
lender’s first step in the foreclosure process. Borrowers who receive an acceleration notice
should treat it very seriously and are advised to seek legal advice early to better understand
their options for responding to the notice.

B. Mediation

Lenders deciding to foreclose on a farm mortgage in Minnesota may be required to serve the
borrower with a written notice of the availability of farmer-lender mediation.3’ Chapter Seven
discusses mediation.

C. Notice and cure

As mentioned earlier, a mortgage agreement might give the borrower a right to notice and cure
of a loan default. If a mortgage includes such a provision, the lender must notify the borrower if
there is a default and give the borrower or buyer the right to cure the default within a reason-
able amount of time before taking action to enforce the debt.3! Borrowers should review their
mortgage agreements carefully to determine whether they have a right to notice and cure of any
default.

D. Special procedures for mortgages held by Farm Credit Services and the Farm Service
Agency (formerly FmHA)

If Farm Credit Services (FCS) is the lender, it is required to send borrowers a restructuring pol-
icy before beginning foreclosure.3? If FCS does not send the policy, the debtor may be able to
stop the foreclosure.®

If the lender is the Farm Service Agency (FSA)—formerly the Farmers Home Administration
(FmHA)—different rules and procedures apply. Contact FLAG for more information about FSA
borrower rights.

E. Deeds in lieu of foreclosure

Some lenders may suggest that a defaulting borrower voluntarily surrender the land to the
lender before foreclosure. Usually this is done through a “deed in lieu of foreclosure.” A deed in
lieu of foreclosure, therefore, is a substitute for a foreclosure. The borrower’s right of redemp-
tion (discussed later at page 53) is lost if a deed in lieu of foreclosure is used to transfer the

30  Minn. Stat. § 582.039.

31  See, for example, McKay v. Ryan, 284 N.W. 57 (Minn. 1939), where the Minnesota Supreme Court
held that the buyer’s demand four days prior to the end of a 60-day period to cure a default with a
contract for deed did not allow the seller reasonable time to cure the default.

32 12 U.5.C. §2202a.

33 Burgmeier v. Farm Credit Bank of St. Paul, 499 N.W.2d 43 (Minn. Ct. App. 1993).
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mortgaged property to the lender.3* Some factors to consider about deeds in lieu of foreclosure
include the following.

1. Borrower loses the entire property and loses it more quickly

In a deed in lieu of foreclosure, borrowers essentially give up any legal arguments they
might have used to prevent the foreclosure. They also give up their right to redeem the
property (discussed later at page 53), particularly the right to designate and redeem the
homestead portion of the property. In addition, borrowers lose land more quickly under
a deed in lieu of foreclosure than if there is a foreclosure sale. Foreclosures take some
time to enforce, and, even after a foreclosure sale, many borrowers can remain on the
land during the redemption period.

2. It costs less for the lender

If the lender goes ahead with the foreclosure, the borrower may be charged with the cost
of the foreclosure action itself, which can be considerable. Although the lender pays the
foreclosure costs up front, the lender can try to pass them along to the borrower later. A
deed in lieu of foreclosure avoids much of this cost.

3. It can help in negotiations with the lender

The fact that a deed in lieu of foreclosure is less trouble and expense for the lender and
resolves the whole issue sooner gives the borrower a negotiating point with the lender.
If the borrower agrees to a deed in lieu of foreclosure, the lender might, for example,
waive its right to seek a deficiency judgment for any debt that is not covered by the
value of the mortgaged property.

F. Foreclosure — by action or by advertisement

Foreclosures in Minnesota come in two types: by action and by advertisement. Most foreclo-
sures are by advertisement, because they are quicker and cheaper for the lender. For borrowers,
the difference between the two determines the way the lender gives notice of the foreclosure
sale and the way the lender gets permission to foreclose.

In general, lenders are more likely to use a foreclosure by action if they want to seek a defi-
ciency judgment against the borrower or there are some legal issues that would make foreclo-
sure by advertisement difficult.

34

35

In a few circumstances, a deed in lieu of foreclosure is not legal. This includes, for example, if the
lender has taken unconscionable advantage of the borrower, if there is not fair consideration given
for the bargain, or if the transaction was intended to provide additional security for the mortgage
debt and not as a sale of the real estate. Gandrud v. Hansen, 297 N.W. 730 (Minn. 1941); O’Connor v.
Schwan, 251 N.W. 180 (Minn. 1933).

If the borrower voluntarily surrenders the mortgaged property, the borrower might also lose the
right to harvest a crop already planted. Seifert v. Mutual Ben. Life Ins. Co., 281 N.W. 770 (Minn. 1938);
Gunderson v. Hoff, 209 N.W. 37 (Minn. 1926).
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1. Foreclosure by action

Foreclosure by action is technically a lawsuit in which the creditor goes to court to get
permission to foreclose on the property.

Possible steps in a foreclosure by action

1. Summons and complaint
2. Hearing
3. Judgment
4. Notice

5. Sale

a. Summons and complaint

When filing the lawsuit in a foreclosure by action, the lender delivers a “summons
and complaint” to the borrower.3¢ The complaint describes the default and asks the
court for a judgment and an order to sell the borrower’s real estate to pay the
debt.?” Notice of the borrower’s opportunity to designate property as homestead or
as separate agricultural tracts must also be included in the summons and com-
plaint.38 The borrower has 20 days after being served with the summons and com-
plaint to file an answer with the court.? The answer should make any legal
arguments the borrower has in response to the complaint.

b. Hearing

After the answer is filed, the court will issue a scheduling order that sets out the
timeline for how the case will proceed. This scheduling order will include the date
of any pre-trial conferences and the hearing date.*> At the hearing, or sometime af-
ter the hearing, the judge will decide whether the lender is entitled to foreclose on
the borrower’s property. In some cases, the judge may also determine how much
money is due to the lender and whether the mortgage is valid. Borrowers are
allowed to represent themselves in the foreclosure hearing. To be effective, how-
ever, borrowers will probably need an attorney, both to prepare legal papers and to
represent them in court.

36

37
38
39
40

Minn. Stat. § 581.01; Minn. R. Civ. P. 3.01, 3.02. Minnesota court rules allow a summons and com-
plaint to be served by “publication” in mortgage foreclosure cases if the lender is unable to locate
the borrower. Minn. R. Civ. P. 4.04(a)(5).

Minn. R. Civ. P. 8.01, 8.05.

Minn. Stat. §§ 582.041, 582.042.

Minn. R. Civ. P. 12.01.

Minn. R. Civ. P. 16.02. If a party fails to obey a scheduling or pretrial order, fails to appear at a
scheduling conference, or does not participate in the process in good faith, the court may order
monetary sanctions against that party. Minn. R. Civ. P. 16.06.
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¢. Judgment

If the borrower does not file an answer to a complaint in 20 days, the lender will
generally ask for a default judgment.*! A default judgment means that the lender
wins because the borrower “defaulted” by not answering the complaint. If the
lender is given a default judgment or if the borrower challenges the foreclosure in a
hearing and loses, the court will enter a judgment and order the sheriff to hold a
foreclosure sale to pay the debt.#2

If the borrower files an answer and the judge agrees with the borrower, the foreclo-
sure will be stopped or at least delayed. In some cases, the judge may only require
the borrower to pay part of what the lender is demanding.

d. Notice

The borrower will receive notice of the court’s decision and foreclosure sale.*3
Normally the foreclosure sale notice will be delivered by the sheriff. The notice will
describe the court’s decision and set out the date, time, and place of the sheriff’s
sale. The sheriff will also post and publish for six weeks in a local newspaper in the
county where the mortgaged property is located a notice of foreclosure sale listing
the date, time, and place of the sale and a description of the property to be sold.*

2. Foreclosure by advertisement

Minnesota law sets out a step-by-step process that lenders may use for foreclosure by
advertisement. In this process, the lender does not need to file a lawsuit or seek court
approval before foreclosure. Because of the relative simplicity of this process and lower
cost, in most cases lenders choose to foreclose mortgages by advertisement.

a. When lenders can use advertisement

If the borrower defaults, a lender can foreclose by advertisement if: (1) the mort-
gage has a power of sale clause that allows foreclosure in case of default, (2) the
lender is not seeking to recover the debt through any court action against the bor-
rower, and (3) the mortgage is officially recorded.*

b. Required notice

If these requirements are met, the lender can begin foreclosure by publishing a
notice of foreclosure in a local newspaper in the county where the mortgaged

41
42
43
44

45

Minn. R. Civ. P. 55.01.

Minn. Stat. § 581.03.

Minn. Stat. § 550.19.

Minn. Stat. § 550.18. Posting in three public places within the county in which the property is lo-
cated satisfies the public posting requirements. Minn. Stat. § 645.12, subd. 1; Fidelity & Deposit Co. v.
Riopelle, 216 N.W.2d 674, 680 (Minn. 1974).

Minn. Stat. §§ 580.01, 580.02. The lender must discontinue any existing legal action against the bor-
rower, but it may foreclose if a prior judgment was completed but not fully paid. Any assignments
of the mortgage must also be recorded.
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property is located. The notice must be published for six weeks and must list the
date, time, and place of the sale.%

If the borrower occupies the land, the lender must also serve the borrower with a
copy of the notice at least four weeks before the foreclosure sale.” The notice must
include certain information, including notice of the borrower’s opportunity to des-
ignate some of the mortgaged property as homestead or separate agricultural tracts
that may be redeemed separately and notice that the borrower has the right of re-
demption.* If the information in the notice of sale is wrong, or if the notice is not
published properly, a foreclosure may be invalid.*

3. Foreclosure and court action for the debt

A lender might decide to sue a defaulting borrower to collect the amount due under the
promissory note or loan agreement. This is different from a foreclosure. In an action on
the debt, the lender is not directly trying to take the mortgaged property. If a lender
does seek a personal judgment against a borrower on a promissory note and the lender
holds a mortgage on real property used in agricultural production, the maximum judg-
ment that the lender can get is the difference between the amount due on the note and
the fair market value of the property.>

In many cases, the lender will not be able to seek both a court judgment for the debt and
foreclosure of the mortgage at the same time. Lenders may not, for example, use the
foreclosure by advertisement process and at the same time bring any other legal action
against the borrower on the debt.5! In addition, if the borrower signed the mortgage be-
fore March 23, 1986, and the mortgage is on property used in agricultural production,

46
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Minn. Stat. §§ 580.03, 580.04. The notice must also include: (1) the name of the mortgagor and mort-
gagee, (2) the original principal amount secured by the mortgage, (3) the date of the mortgage and
information on when and where it was recorded or registered, (4) the amount claimed to be due and
any taxes paid by the lender, (5) a description of the premises, and (6) the time allowed for redemp-
tion. Minn. Stat. § 580.04. There must be at least 42 days from first publication to date of sale. White
v. Mazal, 257 N.W. 281 (Minn. 1934).

Minn. Stat. § 580.03. Tenants in possession must be served notice of the foreclosure except where
they are the junior or subordinate tenant. Casserly v. Morrow, 111 N.W. 654 (Minn. 1907); Farm Credit
Bank v. Kohnen, 494 N.W .2d 44 (Minn. Ct. App. 1992).

Minn. Stat. §§ 580.04, 582.041, 582.042.

See Minn. Stat. § 580.20.

Minn. Stat. § 582.30, subds. 4, 6. Limits on judgments on after-acquired property and the three-year
statute of limitations mentioned at page 65 also apply to these judgments. Minn. Stat. § 582.30,
subds. 7, 9. Judgments are discussed in Chapter Five.

Minn. Stat. § 580.02(2). In order to foreclose by advertisement, the lender must stop other legal ac-
tion to collect the debt. If an earlier judgment on the debt was executed but not completed, the
lender may use the foreclosure by advertisement process.
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the lender may either foreclose on the mortgage or seek a judgment and payment on the
note, but not both.52

4. Defending against foreclosure

In most cases, a lender seeking a foreclosure acts legally. Depending on the circum-
stances, however, it may be possible for borrowers to challenge foreclosures by showing
that the mortgage or foreclosure process used by the lender did not satisfy all legal re-
quirements for a valid foreclosure. For example, if the mortgage is defective because it
was drafted incorrectly, was not properly notarized and recorded, or lacks a power of
sale clause or an acceleration clause, foreclosure may be invalid. Similarly, a borrower
might be able to argue that the lender did not send out required cure notices or failed to
fulfill the foreclosure notice requirements.> Or it might be the case that the default
claimed by the lender as the basis for the foreclosure is not considered a default under
the terms of the note or mortgage. In such situations, the borrower may be able to slow,
or in some cases even prevent, a foreclosure. It is probably not realistic for a borrower to
try to stop a foreclosure alone. Successfully challenging a foreclosure by a lender will
probably require the help of a lawyer.

G. Designating separate parcels for sale and redemption

As mentioned earlier, farm borrowers facing foreclosure should be provided with notices about
their rights to designate separate parcels within the mortgaged property if certain requirements
are met. In a foreclosure by action, these notices should be provided with the summons and
complaint.> In a foreclosure by advertisement, these notices should be included in the initial
foreclosure notice.>

It may be to the borrower’s advantage to designate real estate to be sold and redeemed sepa-
rately. That way the borrower can redeem the part of the property he or she most wants to keep
without being forced to try to redeem and pay for all of the mortgaged property.

1. Designating homestead property

If the real estate contains the borrower’s home, the borrower should receive a homestead
designation notice.5 This notice explains that the home and some of the land surround-
ing it may be designated as a homestead and that this property can be sold and re-
deemed separately from the rest of the borrower’s real estate.5”

52

53
54
55
56
57

Minn. State. § 582.31; Metropolitan Life Ins. Co. v. Christison, 451 N.W.2d 222 (Minn. Ct. App. 1990).
This statute only protects a party against whom a lender could have commenced both actions and
not where another party guarantees the mortgage. Ed Herman & Sons v. Russell, 535 N.W.2d 803
(Minn. 1995). This provision was held not to apply where FmHA (now FSA) partially released some
mortgage notes to facilitate a sale of farm property and the court determined that it was not a fore-
closure. United States v. Nelson, 101 F.3d 1284 (8th Cir. 1996).

Minn. Stat. § 580.02(1).

Minn. Stat. §§ 582.041, 582.042.

Minn. Stat. §§ 582.041, 582.042.

Minn. Stat. § 582.041, subd. 1.

Minn. Stat. § 582.041, subd. 2.



Chapter Three
Mortgages and Contracts for Deed 51

The homestead may include any amount of real estate as long as it: (1) includes the
home, (2) conforms to local zoning rules, and (3) is “compact” so as not to unreasonably
affect the value of the rest of the real estate.

The lender and the sheriff do not have the right to change the homestead designation on
their own if they do not like it or think it is illegal.>

2. Designating agricultural tracts

If the borrower’s real estate is agricultural land and contains separate tracts—parcels of
land with separate legal descriptions—the borrower will receive a designation notice ex-
plaining that, if the borrower requests, the tracts will be sold and available for redemp-
tion separately.®

Tracts designated to be sold separately must: (1) have been previously recorded as sepa-
rate tracts, (2) meet local zoning ordinance requirements, (3) have an entrance by direct
access to a public road or by permanent easement, and (4) not have a shape that unrea-
sonably affects the value of the remaining real estate.t!

3. How to designate the separate parcels

The procedure for designating parcels is different, depending on whether the foreclo-
sure is by action or advertisement. If the foreclosure is by advertisement, the borrower
must serve a copy of the legal descriptions of the separate parcels—whether homestead
property or separate agricultural tracts—on the lender, the sheriff, and the county re-
corder or registrar of titles at least ten business days before the scheduled foreclosure
sale.®? If the foreclosure is by action, the borrower must provide a copy of the legal de-
scriptions of the separate parcels to the court as part of the foreclosure proceeding.®

If the legal requirements for a homestead designation or agricultural tract designations
are met, the sheriff must offer and sell the parcels separately.® The borrower may then
redeem the parcels separately or redeem all of the property.®
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Minn. Stat. § 582.041, subd. 3. For example, a designation creating a landlocked parcel could unrea-
sonably affect the value of the remaining land. Federal Land Bank of St. Paul v. Carlson, 398 N.W.2d
595 (Minn. Ct. App. 1986).

Federal Land Bank of St. Paul v. Carlson, 398 N.W.2d 595 (Minn. Ct. App. 1986).

Minn. Stat. § 582.042, subd. 1. “Agricultural land” is not defined in the statute. One court has sug-
gested that borrowers are only eligible for this designation if they qualify as either a family farm or
a family farm corporation. Resolution Trust Corp. v. Lipton, 983 F.2d 901 (8th Cir. 1993). The statutory
authority for this requirement is not found in Minn. Stat. § 582.042. The court may have concluded
that farmers should not be eligible for this designation unless they are also eligible for farmer-lender
mediation under Minn. Stat. § 583.24.

Minn. Stat. § 582.042, subd. 3.

Minn. Stat. §§ 582.041, subd. 3, 582.042, subd. 3.

Minn. Stat. §§ 582.041, subd. 3, 582.042, subd. 3.

Minn. Stat. §§ 582.041, subd. 4, 582.042, subd. 4.

The redemption period is the same for all of the property. Minn. Stat. §§ 581.041, subd. 5, 582.042,
subd. 5.
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H. Reinstatement of the mortgage before the sale

A mortgage may be reinstated any time before the foreclosure sale. Reinstatements eliminate
the default that triggered foreclosure in the first place. To reinstate the mortgage, the borrower
pays to the sheriff, the holder of the mortgage, or the foreclosing attorney the amount needed to
bring the mortgage current.®® A borrower has a reinstatement right whether the lender sought
foreclosure by action or by advertisement.

The amount the borrower must pay to reinstate the mortgage includes all payments due up to
the time the reinstatement payment is made, any interest owed, and reasonable lender ex-
penses.®”

Reinstatement is possible even if the mortgage has been accelerated. If the lender accelerated
the loan, the borrower does not need to pay the full, accelerated amount of the loan—only the
amount that would have been owed had the lender not accelerated.t?

I. Foreclosure sale

Foreclosure sales are auctions.® Sale proceeds are paid to the lender for the mortgage debt, and
the borrower gets back any surplus.” If the sale proceeds do not fully satisfy the borrower’s
debt, the lender may seek a deficiency judgment, discussed starting at page 62.7! Usually, but
not always, the highest bidder at a foreclosure sale is the lender. Most lenders seek to add the
cost of the foreclosure to the amount the borrower owes under the mortgage. In a foreclosure by
advertisement, in order to have a legal right to recover these costs, the lender must file papers
proving the costs with the county recorder within ten days after filing the record of the sale.”
Costs for a foreclosure by action are handled by the court.”

1. Selling parcels separately

The borrower may prefer to have the mortgaged property divided into more than one
parcel for the foreclosure sale. For example, if parcels are sold separately, it may be eas-
ier to keep part of the farm in the family. Whether farm and homestead property will be
sold in separate parcels will usually be controlled by the borrower’s redemption desig-
nations, discussed earlier.

66  Minn. Stat. § 580.30.

67  Minn. Stat. § 580.30; First Trust Co. v. Leibman, 445 N.W.2d 547 (Minn. 1989). Reasonable expenses
can include insurance or delinquent taxes paid by the lender, attorneys’ fees, and other costs. Attor-
neys’ fees are discussed at Minn. Stat. §§ 580.30, 582.01.

68  Davis v. Davis, 196 N.W.2d 473 (Minn. 1972).

69  Minn. Stat. §§ 550.20, 580.06. The auction is held in the same county where the real estate is located.
Foreclosure sales operate the same way whether the foreclosure was by advertisement or action.

70 Minn. Stat. §§ 580.10, 581.06.

71 Minn. Stat. §§ 580.225, 581.09, 582.30.

72 Minn. Stat. § 580.17. An excessive claim of costs or interest can result in a triple recovery for the bor-
rower if the borrower brings a successful lawsuit within one year after the sale. Minn. Stat. § 580.18;
Pokorny v. Builders Fin., C6-93-407 (Minn. Ct. App. Aug. 24, 1993) (unpublished).

73 Minn. Stat. § 581.09.
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If the borrower for some reason is not eligible to make those designations, the law still
limits how the property will be sold. In a foreclosure by advertisement, if the mortgaged
property includes separate and distinct farms or tracts, they should be sold separately
unless this option is waived by the borrower.” Also, no more farms or tracts should be
sold than are needed to satisfy the amount owed.” In a foreclosure by action, the judge
may rule that distinct farms and tracts be auctioned together—if it will be “most benefi-
cial to the parties.”7¢ In other words, it should be to the benefit of both the borrower and
the lender.

2. Confirmation of the sale in foreclosure by action

If the foreclosure is by action, after the sale the court will issue an order confirming the
sale.”” The sheriff must then issue a certificate of sale, which is to be recorded, presum-
ably by the lender or purchaser, within 20 days.”8

3. Mistakes in the foreclosure sale

If a foreclosure sale is conducted improperly, it may be possible to have the sale set
aside.”” However, in many cases a foreclosure sale will be enforced despite problems
with the process. A lender will often be able to foreclose again to correct the error.8

J. The right of redemption

If the real estate is sold at a foreclosure sale, the borrower has the right to “redeem” the prop-
erty. The borrower may, in other words, repurchase the property for the foreclosure sale price
plus interest from the date of the sale and reasonable expenses.5!

1. Timing — length of redemption period

The right of redemption lasts for a limited time. In general, the borrower will either have
12 months or 6 months from the date of the sale to redeem. If the foreclosure was by ad-
vertisement, the redemption period begins on the day of the foreclosure sale.8? If the
foreclosure was by action, the redemption period begins on the day the court issues the
order to confirm the sale.8?

Most farmers have a 12-month redemption period, but it is important to make sure.
Whether the borrower has a 6- or 12-month redemption period is determined by the
hodgepodge of factors discussed below.

74  Minn. Stat. § 580.08; John W. Swenson & Sons, Inc. v. Aetna Life Ins. Co., 571 F. Supp. 895 (D. Minn.
1983); In re Kjeldahl, 52 B.R. 916, on remand, 52 B.R. 926 (Bankr. D. Minn. 1985).

75  Minn. Stat. § 580.08. The amount owed includes interest, taxes paid, and costs of the sale.

76  Minn. Stat. § 581.04.

77  Minn. Stat. § 581.08.

78  Minn. Stat. § 581.08.

79  See Minn. Stat. §§ 580.20, 580.21.

80  Gerdin v. Princeton State Bank, 384 N.W.2d 868, 872 n.7 (Minn. 1986). See also Minn. Stat. § 581.08.

81  Minn. Stat. §§ 580.25, 581.10.

82  Minn. Stat. §§ 580.23, 582.032.

83  Minn. Stat. §§ 580.23, 581.08, 581.10, 582.032.
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a. Twelve-month redemption period

Borrowers have 12 months to redeem their property if any of the following six cir-
cumstances applies to the mortgage.34

(1) Mortgaged before July 1, 1967

If the mortgage was signed before July 1, 1967, the borrower has a 12-month
redemption period for that property. The size or use made of the property
does not matter.

(2) More than one-third of principal paid off

If the borrower has paid off more than one-third of the original principal se-
cured by the mortgage, the borrower has a 12-month redemption period for
that property.® The size or use made of the property does not matter.

(3) Mortgaged before July 1, 1987 — and over ten acres

If the mortgage was signed before July 1, 1987, and the mortgaged land—at
the time of the mortgage signing—covered more than ten acres, the borrower
has a 12-month redemption period for property under that mortgage.s®

(4) Over 40 acres mortgaged

If the mortgaged property—as of the date of the mortgage signing—covered
more than 40 acres, the borrower has a 12-month redemption period. The
timing of the mortgage and the use of the land do not matter.5”

(5) Land in agricultural use, over 10 acres, but less than 40 acres

The borrower has a 12-month redemption period if the mortgaged land—as
of the day the mortgage was signed—covered more than 10 but less than

40 acres and was in agricultural use.’8 The question of what land is or is not
in agricultural use may be more complicated than it seems at first. Minnesota
law uses two different definitions of agricultural use for deciding redemption
periods—depending on when the mortgage was signed.®

(a) If signed before August 1, 1994

The legal definition of land “in agricultural use” for mortgages exe-
cuted before August 1, 1994, covers most typical farms. Livestock

84
85

86
87
88
89

Minn. Stat. §§ 580.23, subd. 2, 581.10.

Minn. Stat. § 580.23, subd. 2(2). Technically, the amount claimed to be due and owing on the day of
the notice of the foreclosure sale must be less than “66-2/3 percent of the original principal amount
secured by the mortgage.”

Minn. Stat. § 580.23, subd. 2(3).

Minn. Stat. § 580.23, subd. 2(5).

Minn. Stat. § 580.23, subds. 2(4), (6).

Lenders may ask borrowers to sign an affidavit of nonagricultural use that can be recorded with the
county records to ensure that the borrower will not later be able to claim that the property was in
agricultural use. Minn. Stat. § 580.23, subd. 3.
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production, dairying, grain farming, and horticulture qualify. Also in-
cluded in this definition of land in agricultural use are wetlands, for-
ests, and wildlife land.%

(b) If signed on or after August 1, 1994

The legal definition of land “in agricultural use” for mortgages signed
on or after August 1, 1994, is based on property tax assessment classi-
fications. Property is defined as” in agricultural use” if at least “a por-
tion” of the mortgaged land is classified for property tax purposes as
agricultural property or exempt wetland property.o!

If a mortgage was signed on or after August 1, 1994, it is worth asking
the county tax assessor to make sure that the land meets one of these
technical classifications: (1) Class 1b agricultural homestead property,
(2) Class 2a agricultural homestead property, (3) Class 2b rural or ag-
ricultural non-homestead property, or (4) exempt wetlands. If the
land meets one of these classifications, it is agricultural property and
has a 12-month redemption period, so long as it meets the acreage re-
quirement.

90

91

“Agricultural use” is defined as the production of livestock, dairy animals, dairy products, poultry
or poultry products, fur-bearing animals, horticultural or nursery stock, fruits, vegetables, forage,
grains, timber, trees, or bees and apiary products. It also includes wetlands, pasture, forest land,
wildlife land, and other uses that depend on the inherent productivity of the land. Minn. Stat.

§ 40A.02, subd. 3.

Tax classification definitions can be found at Minn. Stat. §§ 273.13, subds. 22, 23, 272.02, subd. 11. In
general, property qualifies under the tax laws as agricultural if it is contiguous acreage of ten acres
or more used during the preceding year for agricultural purposes. Agricultural purposes means the
raising or cultivation of agricultural products. Agricultural purposes also includes enrollment in the
Reinvest in Minnesota program or the federal Conservation Reserve Program if the property was
agricultural before it was enrolled in a conservation program. Property enrolled in a conservation
program in 2002 retains its agricultural classification. 2003 Minn. Laws. ch. 127, art. 2, § 14 (to be
codified at Minn. Stat. § 273.13, subd. 23(c)). Contiguous acreage on the same parcel, or contiguous
acreage on an immediately adjacent parcel under the same ownership, may also qualify as agricul-
tural land, but only if it is pasture, timber, waste, unusable wild land, or land included in state or
federal farm programs. Real estate of less than ten acres used principally for raising or cultivating
agricultural products is considered agricultural land if it is not used primarily for residential pur-
poses. Minn. Stat. § 273.13, subd. 23(c)-(f). Exempt wetlands typically produce little if any income
and have no use except wildlife or water conservation.
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You are entitled to a 12-month redemption period if:

—_

You mortgaged before July 1, 1967; or

2. You have more than one-third of the principal paid off;
or

3. You mortgaged before July 1, 1987—and have over

10 acres mortgaged; or

You have over 40 acres mortgaged; or

5. The land is agricultural land—and over 10 acres but

less than 40 acres.

b

b. Six-month redemption period

In general, borrowers who do not qualify for a 12-month redemption period will
have a redemption period of 6 months.?

c. Other redemption periods

Other very short redemption periods that are sometimes allowed under the law
would almost never apply to an active family farm.%

d. Waiving the 12-month redemption period

In some cases, the lender may ask the borrower to waive the right to a 12-month re-
demption period and accept a 6-month redemption period instead. Such a waiver
will be legally enforceable if: (1) the waiver is in writing; (2) the mortgage was exe-
cuted on or after August 1, 1994; (3) the mortgage covers more than 10 acres but not
more than 40 acres; (4) the land is used for agricultural purposes; and (5) the lender
records the waiver.%

92
93

94

Minn. Stat. §§ 580.23, subd. 1, 581.10.

Redemption periods for voluntary foreclosures and vacant property are shorter. The two-month re-
demption period for a voluntary foreclosure for mortgages executed after August 1, 1993, is not ap-
plicable to homestead or agricultural property. Minn. Stat. § 582.32. “Agricultural use” is defined in
Minn. Stat. § 40A.02, subd 3, and “homestead” in Minn. Stat. § 273.124. Beginning with the 2004
property tax assessment, to retain eligibility for the special agricultural homestead classification,
landowners must complete a one-page abbreviated version of the full initial application in subse-
quent years that states the farming operations have not changed. 2003 Minn. Laws ch. 127, art. 2,

§ 12 (to be codified at Minn. Stat. § 273.124, subd. 14(h)). Vacant and abandoned property may have
a five-week redemption period if the mortgage was executed after December 31, 1989, but only if the
property, at the time of the foreclosure, was not in agricultural production and the mortgage covers
no more than ten acres. Minn. Stat. § 582.032.

Minn. Stat. 580.23, subd. 4. The waiver must be either: (1) a document separate from the mortgage,
or (2) a separately executed and acknowledged addendum to the mortgage on a separate page. If
the waiver is a separate document, it must be in recordable form and either recite the recorded or
filed document number of the mortgage or recite the name of the mortgagor or mortgagee, the legal
description of the property, and the date of the mortgage. A waiver that is a separate document
must be recorded or filed no later than ten days after the recording or filing of the mortgage.
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2. Exercising the right to redeem

The right to redeem foreclosed real estate is an important one for farm borrowers in fi-
nancial distress. The law sets out detailed requirements that must be satisfied to exercise
this right. Borrowers who are intending or even just considering exercising their right of
redemption should make sure that they know exactly what will be required, and when.

a. Amount the borrower pays

A borrower can redeem a parcel of real estate by paying the total of: (1) the amount
bid at the sale for that parcel, (2) interest, and (3) other foreclosure-related costs for
which the borrower is responsible.”

The borrower must pay interest on the bid amount and on other lender expenses
for the period from the foreclosure sale to the time the borrower redeems.* If the
foreclosure was by advertisement, the interest rate will be the same as it was on the
mortgage.”” If the foreclosure was by action, the interest rate will be the same as it
was on the mortgage—except that the rate charged after the foreclosure can be no
more than 8 percent.”®

Other costs are those paid by the lender, such as taxes, insurance, and other mort-
gages. The lender must formally file a record of these costs.”

b. Payment procedure

The borrower must pay either the person who purchased the real estate at the fore-
closure sale or the sheriff.1% The payment must be made by the end of the 6- or
12-month redemption period that applies to the borrower.10!

Along with the payment, the borrower must provide: (1) a certified copy of the
judgment, mortgage, or other document under which the borrower claims a right of
redemption;'92 and (2) an affidavit—a written, sworn statement—of the amount
owed.10

95
96
97

98
99

100
101
102

103

Minn. Stat. §§ 581.10, 580.23.

Minn. Stat. §§ 581.10, 582.03, 582.031.

Minn. Stat. § 580.23, subds. 1, 2. If the mortgage did not include a rate of interest, interest is 6 per-
cent.

Minn. Stat. § 581.10. If the mortgage did not include a rate of interest, interest is 6 percent.

Payments such as taxes, assessments, insurance, and mortgage payments, as well as the cost of pro-
tecting the property from damage or destruction, must be proved by the lender by an affidavit filed
with the county recorder or registrar of titles. A copy must be given to the sheriff at least ten days
before the end of the redemption period. Minn. Stat. §§ 582.03, 582.031. If the affidavit is not filed on
time, the costs may not be added to the borrower’s redemption obligation. Tomasko v. Cotton, 273
N.W. 628 (Minn. 1937).

Minn. Stat. §§ 580.25, 581.02.

Sieve v. Rosar, 613 N.W.2d 789 (Minn. Ct. App. 2000).

Minn. Stat. §§ 580.25(1), 581.02. Normally this would be a deed or mortgage, but it could in some
cases be a copy of the docket of the judgment.

Minn. Stat. §§ 580.25(3), 581.02. If the right to redeem has been assigned, documentation of this right
must also be included. Minn. Stat. §§ 580.25(2), 581.02.



58

Farmers’ Guide to
Minnesota Lending Law

Within 24 hours after the redemption, the borrower must file these documents with
the county recorder or registrar of titles.1%4 If the redemption was made at any place
other than the county seat, the borrower can satisfy the filing requirement by mail-
ing the documents “forthwith” from the nearest post office to the county recorder
or registrar of titles.105

c. Certificate of redemption

After making a redemption payment, the borrower should receive a certificate of
redemption from the person he or she paid.'% The certificate should include: (1) the
borrower’s name, (2) the amount paid, (3) a description of the foreclosure sale and
the property redeemed, and (4) a statement of the source of the borrower’s right to
redeem.10”

The certificate of redemption must be filed with the county recorder or registrar of
titles of the county where the property is situated within four business days after
the borrower’s right of redemption expires.108

d. Filing requirements

The two filing requirements for redemptions are extremely important. If the bor-
rower does not file the certificate of redemption within four business days, for ex-
ample, the redemption right may be lost.

(1) Within 24 hours of redemption
Within 24 hours of redemption, the borrower must file with the county re-
corder or registrar of titles the documents used in making payment.1%

(2) Within four days of the end of the redemption period

The borrower must record the certificate of redemption within four business
days after the end of the redemption period.!0 If the borrower fails to record
the certificate of redemption, the redemption may be voided by any person
who later attempts to redeem the same property.!!!

104
105
106
107
108

109
110
111

Minn. Stat. §§ 580.25(3), 581.02.

Minn. Stat. §§ 580.25(3), 581.02.

Minn. Stat. § 580.26.

Minn. Stat. § 580.26.

Minn. Stat. § 580.26. Under Minnesota law, if the last day of a period of time falls on a Saturday,
Sunday, or legal holiday, that day does not count, and the period of time is extended. Minn. Stat.
§ 645.15.

Minn. Stat. § 580.25; Sieve v. Rosar, 613 N.W.2d 789, 792 (Minn. Ct. App. 2000).

Minn. Stat. § 580.26; Tesch v. Drew, 225 N.W. 815 (Minn. 1929).

Minn. Stat. § 580.26.
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Three steps to redemption after foreclosure

1. Before your redemption deadline, present:
a. Payment;
b. Documentation of your interest in the real estate; and
c. An affidavit listing the amount you owe.

2. Within 24 hours after you hand over your payment, file the
documentation of your interest and the affidavit with the
county recorder or registrar of titles.

3. Within four business days after your right of redemption
expires, record the certificate of redemption with the
county recorder or registrar of titles.

3. Effect of redemption

If the borrower properly redeems the property, the foreclosure sale is annulled.!!2

4. What happens to property during the redemption period?

Not all borrowers will want or be able to redeem their foreclosed real estate. Nonethe-
less, the redemption period is an important time for all borrowers because they will gen-
erally be allowed to remain on the foreclosed real estate during that period. The
borrower may also be entitled to receive the income from the property during the re-
demption period, unless the mortgage included a “rent and profits” clause.

a. Right to occupy the land

Borrowers are usually allowed to live on and use the foreclosed real estate during
the redemption period.!’® Borrowers must keep the real estate in reasonably good
shape during the redemption period, but in general they may continue to use it as
they have in the past.!4 The lender or purchaser will have a very limited right to
enter the property if it is vacant or unoccupied—for example, to prevent or mini-
mize damage to the property by changing locks, boarding up windows, and the
like.115 But the borrower is entitled to a key to any lock put on by the purchaser or
lender.116

112
113

114

115
116

Minn. Stat. §§ 580.27, 581.02.

Minn. Stat. § 561.18; Mutual Ben. Life Ins. Co. v. Frantz Klodt & Son, Inc., 237 N.W.2d 350 (Minn. 1975);
G. M. Prindle & Co., 240 N.W. 351 (Minn. 1932); Crowell v. Delafield Farmers Mutual Fire Ins. Co., 453
N.W.2d 724 (Minn. Ct. App. 1990); Woodman of World Life Ins. Soc’y v. Sears Roebuck & Co., 200
N.W.2d 181 (Minn. 1972).

Minn. Stat. § 609.615; Mutual Ben. Life Ins. Co. v. Frantz Klodt & Son, Inc., 237 N.W.2d 350 (Minn.
1975).

Minn. Stat. 561.18, 582.031.

Minn. Stat. § 582.031.
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b. Rents and profits from the land

In general, “rents and profits” are the income from the land, including lease pay-
ments, federal farm payments, net income from crops, and the like.!’” Borrowers
normally have the right to receive rent, income, and profits from foreclosed real es-
tate during the redemption period.!'8 If, however, the mortgage included a “rents
and profits” clause, the situation may be very different, and borrowers may lose
that potential income source.

(1) How lenders can claim rents and profits

Written agreements are the key to understanding what the lender can do
with farm income and property during the redemption period. The loan
agreement may give the lender the legal right to the rents and profits from
the land. If the rents and profits clause is part of a properly recorded mort-
gage and it meets the other legal requirements for a security interest, the
lender may have a lien on the rents and profits from the land. Chapter Four
discusses security interests.

It is important to keep in mind that the lien only exists as security to pay back
the amount owed to the lender. Therefore, if the entire amount owed is paid,
the lender’s right to claim rents and profits from the land expires.!?

(2) Requirements for rents and profits clauses

Not all rents and profits clauses are enforceable, and not all of a borrower’s
farm is subject to the clause even if it is enforceable. In order for a rents and
profits clause to be legally enforceable, all of the following must be true.!?0

(@) Mortgage signed or formally modified after August 1, 1977

For the lender’s claim to be enforceable, either the mortgage including
the rents and profits clause must have been executed after August 1,
1977, or a legal modification of the mortgage must have been exe-
cuted after August 1, 1977.
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119
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The exact meaning of the “rents and profits” when it comes to farmland could become a point of
dispute. For title insurance certification purposes, “assignment of rents and profits” is defined as an
“assignment, whether in a separate document or in a mortgage, of any of the benefits accruing un-
der a recorded or unrecorded lease or tenancy existing, or subsequently created, on property en-
cumbered by a mortgage, which is given as additional security for the debt secured by the
mortgage.” Minn. Stat. § 507.401, subd. 1. In a somewhat different context, a court has ruled that
“rents” include payment made by tenants to occupy real estate, and that a “profit” is the “benefit,
advantage, or pecuniary gain accruing to the owner or occupant of land from its actual use.” In re
Mid-City Hotel Ass’n, 114 B.R. 634 (Bankr. D. Minn. 1990).

Minn. Stat. § 580.12; Crowell v. Delafield Farmers Mut. Fire Ins. Co., 463 N.W.2d 737, 738 (Minn. 1990).
Minn. Stat. § 559.17, subd. 3; Cross Companies, Inc. v. Citizens Mortgage Inv. Trust, 232 N.W.2d 114
(Minn. 1975).

Minn. Stat. § 559.17; Travelers Ins. Co. v. Westridge Mall Co., 994 F.2d 460 (8th Cir. 1993).
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(b) Minimum loan of $100,000

For the lender’s claim to be enforceable, the original principal loan
amount secured by the mortgage must have been at least $100,000.12!

(c) Not homesteaded

The lender’s claim to rents and profits is not enforceable against prop-
erty that was entirely “homesteaded as agricultural property.”122 The
statute gives no definition of this term. The likely effect of this provi-
sion is that a rents and profits clause will be valid on all
non-homesteaded agricultural land. For example, if a bank has a
mortgage on 300 acres and 160 of those acres are homesteaded, the
rents and profits clause would be valid only for the other 140 acres.
The question remains, however, how to define “homestead” for this
purpose. One possible answer is to use the homestead designation
from a redemption notice, but it seems possible that the courts could
use other definitions.123

In practice, this restriction means that if the mortgage includes a rents
and profits clause, during the redemption period the borrower will
not have a legal right to keep the rents and profits from the farm that
do not come from homesteaded land.

(3) Receiverships under rents and profits clauses

A rents and profits clause in a loan agreement may give the lender the right
to have a “receiver” appointed to manage the property.'?* If properly written
and executed, this part of a rents and profits clause can be legally enforceable.
A receiver is a third party appointed by the court to control the property; col-
lect the rents, profits, and other income from the property; take a fee; and dis-
pose of the rents and profits as the court orders.1?

To get a receiver appointed, the lender must go to the court and request
one.!?¢ If the written loan agreement says that a receiver “is to be appointed”
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124
125

126

If the lien is on residential real estate with five or more dwelling units, the loan may be for less than
$100,000.

Minn. Stat. § 559.17, subd. 2(3)(iii).

The advantage for the borrower in using the redemption designation is that it is flexible and can
largely be defined by the borrower. Minn. Stat. § 582.041, subd. 3. In some cases, however, other
designations, such as those used for exemptions from judgments or federal bankruptcy, might be
better. Further, the statute does not explain what happens if the borrower fails to make a homestead
designation.

Minn. Stat. § 576.01, subd. 2.

Minn. Stat. § 576.01, subd. 2. Receivers are neutral parties and must be experienced property manag-
ers. The court determines a bond that the receiver must post. The court, not the lender, chooses the
receiver. Minnesota Hotel Co., Inc. v. ROSA Dev. Co., 495 N.W.2d 888 (Minn. Ct. App. 1993).

The lender must “bring an action in the district court of the county in which the mortgaged prem-
ises or any part thereof is located for the appointment of a receiver.” Minn. Stat. § 576.01, subd. 2.
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after a specific event—for example, the foreclosure—the court will appoint
the receiver.'?” If no mention is made of a receiver in the agreement, or if the
agreement only says that the receiver “may be appointed” by the courts, the
court may well decide not to appoint one.!28

5. What happens to the crops at the end of the redemption period?

If a redemption period ends when there are crops in the ground, there are some compli-
cated rules for sorting out the claims of the borrower and the lender or purchaser of the

property.
a. Crops are the personal property of the farmer

Crops that a borrower plants on foreclosed land during a redemption period are
the borrower’s personal property, so long as the borrower had the legal right to
plant them.1? As a result, if the borrower has unharvested crops in the field when
the redemption period ends, the borrower is still the “planting crop owner”—even
though redemption of the real estate has become impossible.130

b. New owner may have priority in crop proceeds

In 2001 the Minnesota Legislature repealed the law that had provided options for
how the crops could be harvested at the end of the redemption period because it
caused inconsistent lien priorities for certain parties in limited circumstances.’3! Un-
der the new law, if the new owner—who is usually the lender—has a properly filed
or perfected security interest!32 in the crops, the new owner will have a priority
claim to the crops and crop proceeds over any claim of the borrower who is a plant-
ing crop owner.13 Chapter Four discusses security interests and agricultural liens.

K. Deficiency judgments

If the sale of a borrower’s real estate does not bring enough money to pay off the mortgage debt
and any other money owed related to the mortgage, the borrower may be subject to a deficiency
judgment.’3 In a deficiency judgment action, the lender forecloses on the real estate and also
seeks additional money from the borrower to satisfy the debt.

127 Minn. Stat. § 559.17, subd. 2(a).

128 Minn. Stat. § 559.17, subd. 2(b). Traditionally, it has been difficult for lenders to have receivers ap-
pointed. Mutual Benefit Life Ins. Co. v. Frantz Klodt & Son, 237 N.W.2d 350 (Minn. 1975).

129 Minn. Stat. § 557.10.

130 Planting crop owners may also include farmers who had a leasehold interest and a contract for deed
buyer’s interest.

131 2001 Minn. Laws ch. 57, § 7 (repealing Minn. Stat. § 557.12).

132 A security interest is a legal claim of a creditor allowing the creditor to take possession of the
debtor’s property or claim proceeds from the sale of the debtor’s property if the debtor defaults on
the debt. Some security interests are created by law or by order of a court. Most commonly, how-
ever, security interests are agreed to by debtors as part of a credit arrangement.

133 Minn. Stat. § 336.9-334(i).

134 Minn. Stat. §§ 580.23, subd. 2, 582.30, subds. 1, 2.



Chapter Three
Mortgages and Contracts for Deed 63

Whether or not the lender is eligible for a deficiency payment should affect negotiations with
the lender from the first moment the borrower is in default.

1. Availability of a deficiency

Assuming that the proceeds from the foreclosure sale do not cover the full amount owed
to the lender, the lender’s ability to claim a deficiency hinges on: (1) whether the foreclo-
sure was of rented land where the tenant is not the borrower, (2) whether the foreclosure
was by action or advertisement, and (3) the length of the redemption period.1% The
length of the redemption period is explained above.

In general, borrowers will be in one of the following four categories of circumstances.

a. Foreclosure of mortgage on rented agricultural property executed on or after
May 22, 1999 — no deficiency

If the mortgage was executed or amended on or after May 22, 1999, and the mort-
gaged property is used in agricultural production only by a tenant who is not the
borrower, the lender will not have the right to seek a deficiency judgment.3¢ This is
true regardless of whether the foreclosure is by advertisement or by action.

b. Foreclosure by advertisement and six-month redemption period —
no deficiency

If the foreclosure is by advertisement and the borrower has a six-month redemption
period, the lender will not have the right to seek a deficiency judgment.’3” The
lender cannot simply extend the redemption period to 12 months in order to be-
come eligible to seek a deficiency.!38

c. Foreclosure by action — deficiency possible

If the foreclosure is by action, a deficiency judgment is possible.!® The length of the
redemption period does not affect this possibility.

d. Twelve-month redemption period — deficiency possible

If the redemption period is 12 months, a deficiency judgment is possible.!40
Whether the foreclosure is by action or advertisement does not affect this possibil-

ity.
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139

140

Minn. Stat. §§ 580.225, 581.09, 582.30; National City Bank v. Lundgren, 435 N.W.2d 588 (Minn. Ct.
App. 1989); Norwest Bank Hastings v. Franzmeier, 355 N.W.2d 431 (Minn. Ct. App. 1984).

Minn. Stat. § 582.30, subd. 1(c).

Minn. Stat. § 582.30, subd. 2.

American Nat'l Bank v. Blaeser, 326 N.W.2d 163 (Minn. 1982).

Minn. Stat. § 582.30, subd. 2; Suburban Nat'l Bank v. Kopstein, C4-94-514 (Minn. Ct. App. Sept. 6, 1994)
(unpublished).

Minn. Stat. § 582.30.
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Does the lender have the right to Foreclosure by:

seek a deficiency judgment?

Action Advertisement

6-month redemption period Yes No

12-month redemption period Yes Yes

2. Requirements for obtaining a deficiency judgment for mortgages on
agricultural property

A lender that wants a deficiency judgment against a borrower must file a lawsuit and
ask the court for the judgment.’4! If the deficiency is related to a foreclosure on agricul-
tural property, the lender begins the lawsuit by filing an action for the deficiency judg-
ment and a determination of the fair market value of the property within 90 days after
the foreclosure sale.42

a. Reasonable foreclosure

For a deficiency to be available, the court must conclude that the foreclosure sale
was conducted in a “commercially reasonable manner.”143 If the foreclosure was
not commercially reasonable, no deficiency will be allowed, no matter how short
the foreclosure price was of the amount owed to the lender.

b. Maximum amount of deficiency on agricultural property foreclosures

Even if a foreclosure sale is commercially reasonable, it may still result in a bid that
is too low in the eyes of the law. The maximum deficiency in a mortgage on agricul-
tural property is limited to the difference between: (1) the fair market value of the
property; and (2) either the amount remaining on the mortgage, if the foreclosure
was by advertisement, or the amount of the judgment, if the foreclosure was by ac-
tion.144

The statute setting this limit notes that the “property may not be presumed to be
sold” at the foreclosure sale for “its fair market value.”1#> Borrowers have the right
to submit evidence establishing the fair market value of the agricultural property.
For example, if the borrower owes $200,000 to the lender and $150,000 was bid at

141
142

143

144
145

Minn. Stat. § 582.30, subds. 3, 5.

Agricultural property is property used in agricultural production. To file an action for the deficiency
judgment, the lender must serve the borrower with a summons and complaint within 90 days of the
foreclosure sale. Merely filing the summons and complaint with the court is not enough. Federal
Land Bank of St. Paul v. Bennett, 445 N.W.2d 279 (Minn. Ct. App. 1989).

Minn. Stat. § 582.30, subds. 3, 5. The statute does not provide a definition of “commercially reason-
able.” Perhaps the court would follow the factors used under the Uniform Commercial Code and
Minn. Stat. §§ 336.9-610(b), 336.9-627. Chapter Four discusses commercial reasonableness in this
context.

Minn. Stat. § 582.30, subds. 3, 5.

Minn. Stat. § 582.30, subds. 3(b), 5(b).
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the foreclosure sale, in most foreclosures the borrower might be subject to a defi-
ciency judgment of $50,000. In a foreclosure on agricultural property, however, if
the court decides that the fair market value of the property was higher than the
amount bid—for example, $180,000—the borrower’s deficiency judgment would be
limited to $20,000.

c. Limits on enforcing deficiency judgments for mortgages of agricultural
property
State law imposes some additional restrictions on deficiency judgments for mort-

gage debt on agricultural property. These restrictions limit a lender’s ability to col-
lect under such a judgment.

(1) After-acquired property not available to satisfy the judgment

A deficiency judgment to enforce a mortgage debt on property used in agri-
cultural production does not attach or apply to property—either real prop-
erty or personal property—that is acquired by the borrower after the
judgment is entered.46

(2) Statute of limitations to collect under the judgment — three years

If a deficiency judgment on a mortgage debt on property used in agricultural
production is to be enforced by carrying out the deficiency judgment, the
judgment may not be executed more than three years after the judgment was
entered.!# This is in contrast to the normal ten-year execution period for
non-agricultural property. Chapter Five discusses judgments and executions.

3. Deficiency for mortgages on nonagricultural property

The rules for a deficiency on mortgaged property not used in agricultural production are
similar to the rules discussed here, although the fair market value of the property is not
considered and a different statute of limitations applies.!48

146 Minn. Stat. § 582.30, subd. 9.

147 Minn. Stat. § 582.30, subd. 7; Westchester Fire Ins. Co. v. Hasbargen, 632 N.W.2d 754, 757 (Minn. Ct.
App. 2001). This limit almost certainly does not apply to federal agencies. The United States govern-
ment is not bound by a statute of limitations unless Congress requires it. United States v. Summerlin,
310 U.S. 414, 416-17 (1940). Federal agency collection actions are somewhat limited by a six-year fed-
eral statute of limitations under 28 U.S.C. §§ 2415, 2416; United States v. Sather, 131 F. Supp. 2d 1146
(D.S.D. 2001).

148 Minn. Stat. § 582.30, subds. 1, 7.
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IV. Cancellation of contracts for deed

If a buyer defaults on a contract for deed, the seller will typically have the right to cancel the
contract and keep the land. The buyer faces losing not only possession of the real estate but also
all of the payments made up to the point of cancellation.

A. Seller's options if the buyer defaults

If the buyer defaults on a contract for deed, the seller might agree to negotiate and restructure
the contract terms. Or, after a default, the seller may begin the process of canceling the contract.
However, other remedies are also available.

1. Action for specific performance and damages

In an action for specific performance of a contract for deed, the seller can sue the buyer
for money rather than cancel the contract in case of default. This remedy is more likely
to be used if the contract contains an acceleration clause.* The typical contract for deed
does not have an acceleration clause, and without a contract clause that allows accelera-
tion of the payment schedule, sellers must sue for each delinquent installment payment
as it comes due.!%

Damage actions are also possible against a defaulting contract for deed buyer, although
the seller may not both cancel the contract and sue to force the buyer to meet the terms
of the contract.15!

2. Judicial termination

Judicial terminations of contracts for deed are rarely used. Statutory cancellation is
quicker and cheaper for the seller and is therefore preferred. Judicial termination re-
quires a declaratory judgment that the contract is terminated. This type of action might
be used by a seller if there is some doubt as to whether the contract can be properly ter-
minated under the statute.152

3. Deed in lieu of cancellation

If the buyer gives the seller a deed in lieu of cancellation, the buyer gives up the right to
purchase the land with that contract.

149
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151

152

Summit House Co. v. Gershman, 502 N.W.2d 422 (Minn. Ct. App. 1993).

Kosbau v. Dress, 400 N.W.2d 106 (Minn. Ct. App. 1987). The court can retain jurisdiction to supervise
the performance. This avoids the need for multiple suits. Rodeberg v. Weckwerth, 409 N.W.2d 57
(Minn. Ct. App. 1987).

Wayzata Enter., Inc. v. Herman, 128 N.W.2d 156, 158 (Minn. 1964); Covington v. Prichett, 428 N.W.2d
121 (Minn. Ct. App. 1988); Kosbau v. Dress, 400 N.W.2d 106 (Minn. Ct. App. 1987). The seller also
may not cancel the contract and then sue the buyer for unreasonably abusing or neglecting the land.
Rudnitski v. Seely, 452 N.W.2d 664 (Minn. 1990).

Covington v. Pritchett, 428 N.W.2d 121 (Minn. Ct. App. 1988); O’Meara v. Olson, 414 N.W.2d 563
(Minn. Ct. App. 1987).
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4. Statutory cancellation
The vast majority of contract for deed sellers use statutory cancellation as a remedy for a
default. This remedy is discussed below.
B. Farmer-lender mediation
A seller who wants to cancel a contract for deed may first be required to serve the buyer with a
notice of the availability of farmer-lender mediation.’>3 Chapter Seven discusses mediation.
C. Notice of cancellation of a contract for deed

Before canceling a contract for deed, the seller must personally deliver to the buyer a “notice of
termination or cancellation.”1>* The notice explains that the contract will be canceled if the buyer
does not cure the default according to the procedures in the notice.

The notice must also explain: (1) why the buyer is in default, (2) how to cure the default, and
(3) how long the buyer has to cure the default.

The notice should include the name, address, and telephone number of the seller or an attorney
authorized to accept payments and should state where the payment can be made.!%

D. Reinstatement

The requirements of the notice and of the buyer’s possible cure vary somewhat depending on
when the contract for deed was signed. Every contract for deed reinstatement requires at least
three actions on the buyer’s part. A more recent contract for deed may require one or two more
buyer actions.

1. Reinstatement rules for every contract for deed

Every person reinstating a contract for deed must:

a. Eliminate the default

The buyer must eliminate whatever problem is described in the notice as creating a
default.’ Usually—but not always—this will be late payments. For example, if the
buyer has not paid real estate taxes but was required to do so in the contract and is
therefore in default, the buyer must pay the taxes to stop the cancellation.'>”

153 Minn. Stat. § 559.209.

154 Minn. Stat. § 559.21, subd. 4. Notice will be served within the state in the same manner as a sum-
mons in district court. Federal and state tax liens on the buyer’s interest require separate notices to
the taxing authorities. 26 U.S.C. § 7425; Minn. Stat. § 270.69, subd. 7. Failure to make the required
service on the IRS does not void a cancellation and the seller is subject to the tax lien. Bartels v.
Blattner, 595 N.W.2d 527 (Minn. Ct. App. 1999).

155 Minn. Stat. § 559.21, subd. 4(a).

156 Minn. Stat. § 559.21, subds. 1b, 1¢, 2a.

157  One subtle point is that in order to reinstate the contract, the buyer is required only to make the
back payments that are described in this notice—not any payments that came due after the notice
but are not included in it. Minn. Stat. § 559.21, subd. 4(c).
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b. Pay cost of service

The buyer must pay the seller’s reasonable costs of serving the notice of cancella-
tion—but only if the seller notifies the buyer of the costs by certified mail to the
buyer’s last known address at least ten days before the termination date.!8

c. Pay attorneys’ fees

The buyer will likely have to pay for the seller’s attorneys’ fees actually expended
or incurred. These fees will be either $100, $200, $250, or $500, depending on when
the contract was executed.1%

2. Additional reinstatement rule for contracts executed after April 30, 1980 —
pay all due and owing

If the contract for deed was executed after April 30, 1980, the payments needed to cure a
default may be higher. To cure a default and reinstate a contract covered by this rule, the
buyer must make all payments due to the seller under the contract through the date that
payment is made.1¢0

3. Additional reinstatement rule for contracts executed after July 31, 1985 —
2 percent charge

If the contract for deed was executed after July 31, 1985, the buyer must also pay an extra
charge of 2 percent of any amount in default at the time the notice of cancellation was
served.le!
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Minn. Stat. § 559.21, subds. 4(c)(3), 1b(2), 1c(2), 1d(3), 2a(3).

The different amounts are based on the date the contract was executed. Minn. Stat. § 559.21, subds.
4(c)(5), 1b(3), 1¢(3), 1d(3), 2a(5). Amounts are as follows: for mortgages executed before August 2,
1976, the amount is $100; for those executed after August 1, 1976, and before May 1, 1980, the
amount is $200; for those executed after April 30, 1980, and before August 1, 1999, the amount is
$250; and for those executed after July 31, 1999, the amount is $500. No fees are due on a contract ex-
ecuted after July 31, 1985, unless the contract is in default for at least 30 days before the notice is
served. Minn. Stat. § 559.21, subd. 2a(5). On contracts executed on or before July 31, 1985, no fees are
due unless the contract is in default for at least 45 days before the notice is served. Minn. Stat.

§ 559.21, subds. 1b(3), 1c(3), 1d(4). Attorneys’ fees are reduced if the amount of the default is less
than $1,000.

Minn. Stat. § 559.21, subd. 4(c)(2).

Minn. Stat. § 559.21, subds. 4(c)(4), 2a(4). This does not include earnest money contracts, purchase
agreements, exercised options, final balloon payments, any taxes, assessments, mortgages, or prior
contracts assumed by the purchaser.
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How to reinstate a contract for deed

Contract
Contract executed
executed between Contract
before April 30, 1980, executed af-
April 30, and July 31, ter July 31,
1980 1985 1985
CUI:e default through date of x % x
notice
Pay cost of service X X X
Pay attorneys’ fees X X X
Cure default through date of
x X
payment
Pay 2 percent penalty x

E. How to make payments for reinstatements

The notice of cancellation of a contract for deed will tell the buyer where to make any payments
needed for reinstatement. If, however, the notice was not signed by the lawyer for the seller and
the buyer either cannot find the seller or the seller is not in the state, the buyer can make the
payment to the court administrator of the district court in the county where the property is lo-
cated.'62 The buyer should also file proof that any other defaults have been eliminated.!63

F. How long the buyer has to reinstate

A notice of cancellation of a contract for deed should also explain how long the buyer has to re-
instate the contract. The buyer should have at least 30 days after the service of the notice, and

usually 60 days for more recent contracts, to reinstate.164

162 Minn. Stat. § 559.21, subd. 4(e).

163 Minn. Stat. § 559.21, subd. 4(e). If the contract for deed payments were assigned by the seller to a
creditor, the buyer should, after receiving notice, send payments to the creditor, who also has the

right to enforce the contract for deed. Minn. Stat. §§ 336.9-607(a)(1)(A), 336.9-406.

164 Minn. Stat. § 559.21, subd. 2a.



70

Farmers’ Guide to
Minnesota Lending Law

For somewhat older contracts for deed, the amount of time the buyer has to reinstate the con-
tract varies, depending on when the contract was executed and how much the buyer has paid
on the purchase price. The following calculations depend on the percent of the purchase price
that has been paid. The purchase price includes the down payment. Payments include the down
payment under the contract but not interest payments.16

In general, therefore, the reinstatement period depends on when the contract was executed.1¢

1. Contracts executed before August 2, 1976

If the contract was executed before August 2, 1976, the reinstatement period is 30 days in
all cases. That is, the buyer has 30 days after service of the notice of cancellation to cure
the default and satisfy the reinstatement requirements.

2. Contracts executed from August 2, 1976, to April 30, 1980

If the contract was executed from August 2, 1976, to April 30, 1980, the reinstatement pe-
riod is: (1) 30 days—if the buyer has paid off less than 30 percent of the contract; (2) 45
days—if the buyer has paid 30 percent or more of the contract but less than 50 percent;
and (3) 60 days—if the buyer has paid off 50 percent or more of the contract.

3. Contracts executed from May 1, 1980, to July 31, 1985

If the contract was executed from May 1, 1980, to July 31, 1985, the reinstatement period
is: (1) 30 days—if the buyer has paid off less than 10 percent of the contract; (2) 60
days—if the buyer has paid off 10 percent or more but less than 25 percent of the con-
tract; and (3) 90 days—if the buyer has paid off 25 percent or more of the contract.

4. Contracts executed after July 31, 1985

If the contract was executed after July 31, 1985, the reinstatement period is 60 days in all
cases.

5. Deadlines are strict

The deadlines for curing contract for deed defaults are strictly enforced.¢”

165

166
167

Mortgages, prior contracts for deed, special assessments, delinquent real estate taxes, or other obli-
gations or encumbrances assumed by the buyer are not included as either part of the purchase price
or the payments. Minn. Stat. § 559.21, subd. 1e.

Minn. Stat. § 559.21.

Extraordinary Learn. & Ed. v. New Bethel Baptist Ch., 430 N.W.2d 184 (Minn. Ct. App. 1988).
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Reinstatement —
How long do buyers have to reinstate
after receiving the notice of cancellation?
30 45 60 20
days days days days
Contract executed before August 2, 1976 x
Contract exe- Less than 30% of x
cuted between the principal
August 2, 1976,
and April 30, 30% or more of
1980, and the principal but less X
buyer has paid than 50%
off: 50% or more of
S X
principal
Contract exe- Less than 10% of %
cuted between principal
May 1, 1980, and
July 31, 1985, 10% or more of
and the buyer principal but less X
has paid off: than 25%
25% or more of
S X
principal
Contract executed after July 31, 1985 X

G. Seller can waive the right to cancel

Even if the buyer is in default, the seller can voluntarily decide to stop the cancellation process
at any time before the period to cure has run.!68

If after serving the notice of cancellation the seller voluntarily accepts a payment or some other
benefit from the contract, the seller waives the cancellation. For the action of the seller to be a
waiver of the cancellation right, however, there must be some showing that it was a voluntary
action with the seller having full knowledge of the facts and available legal rights, and with the
intent to relinquish those rights.1¢> For example, if the seller retains a late payment after service
of the notice of cancellation and informs the buyer that other payments are still due, that is not a
waiver of the cancellation.17

168
169

170

Kosbau v. Dress, 400 N.W.2d 106 (Minn. Ct. App. 1987).

Thomey v. Stewart, 391 N.W.2d 533 (Minn. Ct. App. 1986); Freitag v. Wolf, 226 N.W.2d 868 (Minn.
1975); Fraser v. Scharber, 173 N.W.2d 328 (Minn. 1969); Odegaard v. Moe, 119 N.W.2d 281 (Minn.
1962).

Knutson v. Seeba, C7-98-1665 (Minn. Ct. App. Mar. 30, 1999) (unpublished).
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H. Fighting the cancellation

The buyer has a right to contest, in court, the cancellation of a contract for deed in court. The
court can stop the seller’s movement toward cancellation with an injunction if the buyer can
show any reason why termination should not occur.'”? As a condition of granting the injunction,
the court will likely require the buyer to either make some sort of payment or give some money
as security deposit.1”2 Although the buyer is permitted to do this without legal assistance, to be
effective, the buyer probably will need the help of an attorney.

. If a contract for deed is canceled

If the buyer is unable to cure the default or work out an agreement with the seller in mediation
or otherwise, the seller can cancel the contract for deed.”3 Until terminated, the terms and con-
ditions of the contract for deed remain in full force and effect.174 A contract for deed cancellation
results in the following.

1. The buyer loses the property

When a contract for deed is canceled, the buyer loses the right to possess the property. If
the buyer does not leave, the seller will probably be able to start an unlawful detainer ac-
tion to remove the buyer.

2. The buyer loses money already paid

If a contract for deed is canceled, the buyer loses all of the money paid on the contract.

3. No deficiency judgments

When a contract for deed is canceled, the seller cannot sue the buyer for a deficiency
judgment.

4. Unjust enrichment claim possible

In some cases, courts conclude that a contract for deed seller was “unjustly enriched”

by payments and improvements made by the buyer before cancellation and order the
seller to refund some of the buyer’s investment.1”> Usually, however, in order to claim
that the seller was unjustly enriched, the buyer must show that the seller somehow

171 Minn. Stat. § 559.211, subd. 1. This remedy is in addition to any other rights the buyer has under the
contract or in the law. Minn. Stat. § 559.211, subd. 2.

172 The courts have broad discretion as to what security, if any, to require of the buyer. Security need
not necessarily equal the default amount. Carlson v. Mixell, 412 N.W.2d 771 (Minn. Ct. App. 1987).
Any ongoing contract payments must be paid either to the seller or the court. Seger v. DeGardner, 355
N.W.2d 465 (Minn. Ct. App. 1984). If the injunction is lifted, the buyer has another 15 days to act.
Minn. Stat. § 559.211, subd. 1.

173  Minn. Stat. § 559.21, subd. 4(d). If a seller cancels a contract for deed, a transfer statement for a con-
tract for deed cannot be used to transfer the seller’s interest and the transfer statement is not effec-
tive as a conveyance. Minn. Stat. § 336.9-619(a)(3).

174  Boehm’s, Inc. v. Wacholz, 495 N.W .2d 447 (Minn. Ct. App. 1993).

175 Anderson v. DeLisle, 352 N.W.2d 794 (Minn. Ct. App. 1984).
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misrepresented the situation to the buyer, engaged in fraud, or acted in an immoral
manner.176

5. Seller can recover personal property covered by the contract

When personal property is included in a contract for deed, cancellation of the contract
entitles the seller to recover the personal property.1”

6. What happens to growing crops if the contract is canceled

If a contract for deed is canceled when there are crops in the ground, there are some
complicated rules for sorting out the claims of the buyer and the seller.

a. Crops are the personal property of the farmer who planted them

Crops that a farmer plants are his or her personal property, as long as the farmer
had the legal right to plant them.1”8 As a result, if the buyer has unharvested crops
in the field after the contract for deed is canceled, the buyer is still the “planting
crop owner”—even though the right to occupy and possess the land is lost.

b. Seller may have priority in crops

In 2001, the Minnesota Legislature repealed the law that provided options for how
the crops will be harvested after a contract for deed cancellation because it caused
inconsistent lien priorities for certain parties in limited circumstances.'” The Min-
nesota Legislature also repealed the lien that the planting farmer had on the crop
and the crop proceeds.'80 Under the new law, if the seller has a perfected security
interest in the crops, the seller has priority over any claim of other lienholders and
creditors of the buyer except a perfected landlord’s lien unless the seller is also the
landlord.'®! Chapter Four discusses security interests and agricultural liens.

7. If the buyer gave a promissory note as a down payment

In some cases, the buyer on a contract for deed gives the seller a promissory note as a
down payment. If so, the seller may try to enforce the note even though the contract for
deed has been canceled. If the note was given as a substitute for a payment, however,
the note will likely be canceled along with the contract for deed.82
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177
178
179
180
181
182

Coddon v. Youngkranz, 562 N.W.2d 39 (Minn. Ct. App. 1997); Covington v. Pritchett, 428 N.W.2d 121
(Minn. Ct. App. 1988); Kosbeau v. Dress, 400 N.W.2d 106 (Minn. Ct. App. 1987); Fort Dodd P’ship v.
Trooien, 392 N.W.2d 46 (Minn. Ct. App. 1986); Anderson v. DeLisle, 352 N.W.2d 794 (Minn. Ct. App.
1984).

Rudnitski v. Sely, 452 N.W.2d 664 (Minn. 1990).

Minn. Stat. §§ 557.10, 557.11, subd. 2.

2001 Minn. Laws ch. 57, § 7 (repealing Minn. Stat. § 557.12).

2001 Minn. Laws ch. 57, § 7 (repealing Minn. Stat. § 559.2091).

Minn. Stat. § 336.9-334(i).

Novus Equities Corp. v. Em-ty P’ship, 381 N.W. 2d 426 (Minn. 1986); Nelson v. McBride, 414 N.W.2d 459
(Minn. Ct. App. 1987). The seller must overcome an assumption by the court that notes are not in-
tended as down payments.
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J. If the seller defaults

It is not common for the seller to default on a contract for deed, but it can happen. In such cases,
buyers have several possible remedies.

1. Self help or taking action without court involvement

The seller may have financial problems. For example, he or she may be behind on mort-
gage payments for the same land. If the seller fails to pay an underlying mortgage, the
buyer probably will have the right to make the mortgage payment and offset that
amount from the contract for deed payments. If as a result the seller begins a cancella-
tion of the contract for deed, the buyer should not withhold payment. Instead, the buyer
should seek a court injunction to stop the cancellation.8

2. Action for fraud

If the seller has committed fraud or has otherwise violated the contract for deed, the
buyer may be able to rescind, meaning cancel, the contract.!8 A court likely will attempt
to put the parties back to their original position before the contract was executed. A re-
fund of the payments, less a reasonable rent, is one possible remedy.!8>

3. Specific performance and action for damages

In most instances, a contract for deed buyer seeks specific performance. That is, the
buyer wants the promises in the contract to be fulfilled. If the buyer has satisfied his or
her obligations under the contract but the seller has not, a court can order the seller to
meet the terms of the contract.' There may, in addition, be minor damages incurred as
a result of the seller’s actions.

V. Minnesota right of first refusal

The right of first refusal gives some farmers another chance to buy or rent their farm after it has
been lost to a creditor. Two different types are possible: a Minnesota right of first refusal and a
federal right of first refusal. Eligibility can be tricky, however, and some problems are hard to
predict in advance.

Under the Minnesota right of first refusal, if the farmer lost agricultural land or the farm home-
stead because a creditor enforced a debt against it, the creditor may not be able to rent or sell
that property to anyone else without first giving the farmer a chance to match any offer.18”

183 Minn. Stat. § 559.211. The court will determine the relative rights and responsibilities of the parties.

184  Gustafson v. Gervais, 189 N.W.2d 186 (Minn. 1971).

185 Autrey v. Trkla, 350 N.W.2d 409 (Minn. Ct. App. 1984).

186  Gethsemane Lutheran Church v. Zacho, 104 N.W.2d 645 (Minn. 1960); Schumacher v. Ihrke, 469 N.W.2d
329 (Minn. Ct. App. 1991).

187 The Minnesota Right of First Refusal was moved from Minn. Stat. § 500.24 to Minn. Stat. § 500.245 in
1997. 1997 Minn. Laws. ch. 126, § 6.
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A. Eligibility
Eligibility for first refusal rights hinges on: (1) whether the farmer can qualify as an “immedi-
ately preceding former owner,” (2) whether it was a corporation or government agency that

took the property from the immediately preceding owner by enforcing a debt, and (3) the type
of real estate property taken by the agency or corporation.

For many farmers, eligibility for the right of first refusal is fairly straightforward. In some cases,
however, farmer eligibility, especially the ability to qualify as an immediately preceding former
owner, can be complicated. In addition, farmers may or may not be eligible based on things
over which they have no control. So while the Minnesota right of first refusal is a very valuable
tool to keep farmers on the land, it can be unpredictable and should not be counted on in ad-
vance.

1. Must be an immediately preceding former owner

To qualify for first refusal rights, the farmer must be the immediately preceding former
owner of agricultural property or a farm homestead.!8 This can be more complicated
than it sounds. In general, it includes the following.

a. Once had legal title to the property

The farmer must have had legal title to the property.!®” For the purposes of the right
of first refusal, a contract for deed buyer is assumed to have that legal title.1%

b. Lost the property due to enforcement of a debt

The farmer must have lost the property because someone enforced a debt against
the agricultural land or homestead. This includes a mortgage foreclosure, a deed in
lieu of foreclosure, a contract for deed cancellation, or a deed in lieu of a contract
for deed cancellation.!

First refusal rights do not apply if a lease was terminated due to a default.”2 How-
ever, if the lease included an option to purchase and lease payments were applied
to the purchase price, this could be treated as a contract for deed by the courts.1%3

188 Minn. Stat. § 500.245, subd. 1(b).

189 Minn. Stat. § 500.245, subd. 1(b).

190 Minn. Stat. § 500.245, subd. 1(b), (h). If the farm debtor is in bankruptcy, the farm debtor still quali-
fies as the immediately preceding former owner even if technically the bankruptcy estate may have
had title and lost the property. Farm Credit Bank of St. Paul v. Halverson (In re Solberg), 125 B.R. 1010
(Bankr. D. Minn. 1991).

191 Minn. Stat. § 500.245, subd. 1(a)-(b). Farmers have first refusal rights after foreclosure even if they
are still in possession of the property during the redemption period. Harbal v. Federal Land Bank of
St. Paul, 449 N.W .2d 442 (Minn. Ct. App. 1989).

192  Minn. Stat. § 500.245, subd. 1(a).

193 Wurdemann v. Hjelm, 102 N.W.2d 811, 818 (Minn. 1960).
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¢. Must be a family farmer

An immediately preceding former owner must also be a family farmer, a family
farm corporation, a family farm partnership, or a family farm limited liability com-
pany.1%

2. The land was taken by a corporation or government agency

First refusal rights also depend on who it was that enforced the debt and took the prop-
erty.1% First refusal rights apply if the property was taken by: (1) a state or federal
agency, (2) a limited partnership, (3) a corporation, or (4) a limited liability company.

First refusal rights do not apply, however, if the property was taken by an individual, a
family farm corporation, or an authorized family farm corporation.’® For example, if a
contract for deed is canceled by a private individual, he or she does not have to offer the
buyer the right of first refusal. Or if the highest bidder for a farmer’s property at a fore-
closure sale is a private individual, the farmer will not have first refusal rights.

3. Creditor sells or leases the property
First refusal rights are triggered when the creditor tries to lease or sell the property. If
this is never attempted, the farmer may never have first refusal rights.
4. Property must be agricultural land or farm homestead
First refusal rights apply only if the property in question was either agricultural land or
a farm homestead.1?”

a. Agricultural land

For the purposes of Minnesota first refusal rights, agricultural land is defined as
land used for producing agricultural products, such as crops, livestock, and milk, as
well as fruit and horticultural products. It does not, however, include land used for
timber production or poultry or feeding and caring for livestock that are delivered

194

195

196
197

Minn. Stat. § 500.245, subd. 1(b). A family farm is an unincorporated farming unit owned by one or
more people living on the farm or actively farming. Minn. Stat. § 500.24, subd. 2(b). In general, a
family farm corporation is founded for the purpose of farming and owning agricultural land. The
stock is controlled mostly by family members, and no corporation holds any of the stock. At least
one family member lives on or actively operates the farm. Minn. Stat. § 500.24, subd. 2(c). In general,
a family farm partnership is a limited partnership formed for the purpose of farming and owning
agricultural land. The majority of the partnership is held by family members. At least one family
member lives on or actively operates the farm. None of the partners are corporations. Minn. Stat.

§ 500.24, subd. 2(h). In general, a family farm limited liability company is founded for the purpose
of farming and owning agricultural land. The company has a majority of members that are family
members and these family members hold a majority interest. At least one family member actively
operates the farm. None of the members are corporations or limited liability companies. Minn. Stat.
§ 500.24, subd. 2(1).

Minn. Stat. § 500.245, subd. 1(a). Land sold or leased under the Minnesota family farm security pro-
gram is exempt. Minn. Stat. ch. 41.

Minn. Stat. § 500.245, subd. 1(a).

Minn. Stat. §§ 500.24, subds. 2(a), 2(g), 2(i), 500.245, subd. 1(a).
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say that the property is about to either be sold or leased to a third party. It must also explain
that the farmer can buy or lease the property on the same or equivalent terms.

A notice of offer must also include a description of the property, a copy of the acceptable
third-party offer that the farmer must match, and the specific terms the farmer must meet.20>
Notices must also warn the farmer about limits on the farmer’s ability to sell the property later.
These limits are discussed below at page 81.

D. The terms the farmer must meet

The notice will explain the exact terms the farmer must meet to exercise the right of first refusal.
The price offered to the farmer must not be higher than the acceptable offer made by the third
party.20

1. Cash price offer

The price the farmer must pay is straightforward if the third party made an acceptable
direct cash price offer.

For example, suppose a third party offered $200,000 cash to a bank that now has the
farmer’s property after a foreclosure. The first refusal offer to the farmer will also be
$200,000 cash. The farmer may be able to arrange financing from another source, but the
first refusal payment must be in cash.

2. Time price offer

If the third party made a time price offer—such as a purchase under a contract for
deed—in which the payments are not all made up front, calculating the price for the
farmer’s offer can be more complicated. Time price offers are common. Any lease with
payments extending over time is a time price offer, as is a sale of the property if a bank
sells the land and also finances the purchase with a mortgage.

When the acceptable third-party offer is a time price offer, the corporation or agency has
a choice. It may either offer the farmer exactly the same terms, or it may make an equiva-
lent cash offer to the farmer. The calculation of an equivalent cash offer takes into ac-
count the present value of payments scheduled to be made over time.

For example, suppose the acceptable third-party offers $200,000, paid out over 30 years,
to a bank that now has the farmer’s foreclosed property. Because of inflation, a payment
of $200,000 stretched out over 30 years is worth less than a $200,000 cash payment today.

205 Minn. Stat. § 500.245, subd. 1(b)-(c). If the property is to be sold, a copy of the purchase agreement,
including the price and terms of the third-party’s acceptable offer, must be in the farmer’s notice.
The notice must also include a signed affidavit by the corporation or agency that the purchase
agreement is true, accurate, and made in good faith. If the property is to be leased, the notice must
include a copy of the lease, including the price and terms of the third-party’s acceptable offer. The
notice must also include a signed affidavit by the corporation or agency that the lease is true, accu-
rate, and made in good faith.

206 Minn. Stat. § 500.245, subd. 1(a)-(d). An equivalent cash offer is not required if the state participates
in an offer to a third party through the Rural Finance Authority.
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the property must be compact and connected so that separation does not unreasonably reduce
either access to the rest of the land or its value. If the farmer elects to lease or buy only one or
more parts of the property, those parts must be described in writing in the farmer’s acceptance.
If only part of the property is purchased or leased, the farmer will not have a right of first re-
fusal for the remaining property after the farmer gives written notice.?!4

H. Expiration and termination of refusal rights

Eventually, if the corporation or agency owns the property long enough, first refusal rights ex-
pire.

1. Lengthy possession by the corporation or agency

The right of first refusal may end if the corporation or agency simply keeps the land for
a long time—usually but not always more than five years.?> Both purchasing and leas-
ing rights expire if this happens.

If the corporation or agency got the property from the farmer on or after May 1, 1988, the
farmer loses first refusal rights once the corporation or agency keeps it for more than
five years. If they got the property from the farmer before that date, first refusal rights
end after they have held the property for more than ten years.

The farmer cannot force the corporation or agency to sell the property.

2. The farmer rejects an offer to lease — first refusal lease rights are terminated

If the farmer ever rejects an offer to lease first refusal property, the farmer loses the right
to lease it from then on. Otherwise, first refusal leasing rights apply each time the prop-
erty is leased.?!¢ Therefore, if the farmer accepts an offer to lease the property the first
time it is offered, he or she will still have the right of first refusal the next time the prop-
erty comes up for lease. If the farmer rejects an offer to lease, he or she still keeps first re-
fusal purchase rights.

For example, suppose a farmer lost land to the bank in a foreclosure. In the first year, the
farmer is offered first refusal leasing rights and accepts. In the second year, the farmer
rejects a first refusal offer to lease the land. In the third year, and anytime thereafter, the
farmer will have no first refusal leasing rights. If the bank gets an offer to purchase the
land in the fourth year, however, the farmer still has first refusal purchase rights.

3. Theland is sold

After the land is sold, the farmer loses first refusal rights.?!” Although the statute is not
clear on this point, the farmer might not lose any future first refusal rights if he or she

214 Minn. Stat. § 500.245, subd. 1(e)(3).

215 Minn. Stat. §§ 500.24, subd. 2(v); 500.245, subd. 1(e); Travelers Ins. Co. v. Horseshoe Lake Farms, Inc.,
456 N.W.2d 453 (Minn. Ct. App. 1990).

216 Minn. Stat. § 500.245, subd. 1(e)(1); Coolidge v. First Am. State Bank of Sargeant, C0-88-2316 (Minn. Ct.
App. Apr. 4, 1989) (unpublished).

217 Minn. Stat. § 500.245, subd. 1(e)(1)-(2).
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rejects a first refusal offer to purchase but for some reason the third party does not buy
the property. Therefore, if the acceptable third-party offer to purchase the land—which
triggered the first refusal opportunity to purchase to begin with—falls through or is
somehow stopped with a default, the farmer should arguably still have the right to first
refusal leasing and purchasing rights.

4. Using first refusal on only part of the property

If a farmer purchases or leases only a part of the property, he or she loses the right of
first refusal for the remaining property.?!8 The statute does not address if the corpora-
tion/agency initiates a partial sale or lease of the property. Arguably, the farmer should
maintain his or her right of first refusal on the parts of the property not yet offered for
sale or lease.

I.  Waiving first refusal rights

A waiver or contractual limitation of first refusal rights can in some cases be enforceable if the
farmer signed an agreement that explained plainly what rights were given up.?' For example,
waivers included in a deed in lieu of foreclosure or contract for deed cancellation are legal.??0 In
general, however, waiver of a farmer’s right of first refusal as a condition for obtaining a loan is
illegal.221

If a farmer does grant a legal waiver directly to an agency or corporation that now has the right
to own the farmer’s land and must otherwise give first refusal rights, the farmer may change his
or her mind about the waiver by contacting the agency or corporation in writing within 20 cal-
endar days after signing the waiver.?22

J. Rights not transferable

The right of first refusal may be inherited but may not be sold or given to someone else.???

K. Reselling the first refusal property after purchasing it

Since the purpose of the right of first refusal is to keep the farm in the hands of family farmers,
there are strict rules about reselling land after the right of first refusal is used to purchase it.22
Two important exceptions to these rules will help some farmers.??

218 Minn. Stat. § 500.245, subd. 1(e)(3).

219 Minn. Stat. §§ 500.245, subd. 1(1), 325G.31.

220 Minn. Stat. § 500.245, subd. 1(1)(1)-(2). This is only permitted for agricultural land.

221 Minn. Stat. § 550.42, subd. 1. The statute also allows for several other limited waivers of the right of
first refusal. These include a waiver to cure a title defect and a waiver to sell property under a con-
tract for deed. Minn. Stat. § 500.245, subd. 1(1)(4)-(5).

222 Minn. Stat. § 500.245, subd. 1(1)(3).

223  Minn. Stat. § 500.245, subd. 1(m); Estate of Smith v. Federal Land Bank of St. Paul, 424 N.W.2d 312
(Minn. Ct. App. 1988). Only heirs at law or devisees named in a will are legally entitled to the notice
provided by Minn. Stat. § 500.245.

224 Jonathan F. Mitchell, Comment, Can a Right of First Refusal Be Assigned?, 68 U. CHI L. REV. 985,
990-91 (2001).

225 Minn. Stat. § 500.245, subd. 1(n). Farmers who violate these restrictions may be liable to a person
who is harmed by a sale for damages and costs.
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1. Cannot agree to sell the land beforehand

The farmer may not sell first refusal land to someone else if the farmer negotiated or
agreed to the sale before accepting the first refusal offer.220

2. Selling first refusal property within 270 days

If the farmer sells first refusal land within 270 days after accepting the first refusal offer,
the law makes a “rebuttable presumption” that the farmer has violated the law by nego-
tiating the sale beforehand.??” This means that even though there may be no other evi-

dence showing that the farmer negotiated or agreed to the sale before accepting the first

refusal offer, unless he or she can prove otherwise, a court will assume that the farmer
did so.

3. Exceptions to the limit on agreements to sell beforehand

Two separate exceptions limit these restrictions. Both exceptions must be followed care-
fully.228

a. Continue farming first refusal land for one year

A farmer may negotiate to sell some of his or her first refusal land before accepting
the first refusal offer if the farmer: (1) is now actively engaged in farming, and

(2) agrees to remain actively engaged in farming on part of the first refusal land for
at least one year after accepting the first refusal offer.2?

b. The sale is to a family member

A farmer may negotiate to sell first refusal property before accepting the first re-
fusal offer if the sale negotiated is to a member of the farmer’s family.?® In this case,
“family” means the farmer’s spouse, parents, sisters, brothers, children, and the
spouse’s sisters and brothers.?3! However, if the property is sold to a member of the
family and that family member then sells the property to a third party, a court may
define this as a “sham transaction” and rule that the requirement that the sale be to
a family member is not met.23

226
227
228
229
230
231
232

Minn. Stat. § 500.245, subd. 1(n).

Minn. Stat. § 500.245, subd. 1(n).

Kjesbo v. Ricks, 517 N.W.2d 585 (Minn. 1994).

Minn. Stat. §§ 500.24, subds. 2(a), 500.245, subd. 1(n).

Minn. Stat. § 500.245, subd. 1(n).

Minn. Stat. § 500.245, subd. 1(n); Schumacher v. Ihrke, 469 N.W.2d 329 (Minn. Ct. App. 1991).
Kjesbo v. Ricks, 517 N.W.2d 585 (Minn. 1994); Schumacher v. Ihrke, 469 N.W.2d 329 (Minn. Ct. App.
1991).
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A farmer may also have first refusal rights if he or she was not an FCS borrower but
owned land that served as collateral for someone who was an FCS borrower, and FCS
eventually took the land.#2

2. The farmer is a previous owner of FCS-acquired agricultural real estate

To be eligible for federal first refusal rights, the farmer must be the previous owner of
the agricultural real estate that FCS has acquired.?*3 This means FCS now has title to the
property and FCS got it as a result of either a loan foreclosure or a voluntary convey-
ance. If FCS got the land through a voluntary conveyance, for the farmer to be eligible
for first refusal rights, FCS must have believed at the time of the conveyance that the
farmer did not have the financial resources to avoid foreclosure. Whether or not the
farmer had the resources to avoid foreclosure is decided by FCS. When FCS took posses-
sion of the land, it should have decided whether or not the farmer had the financial re-
sources to avoid foreclosure and documented its conclusion in its files.

Federal first refusal rights only apply to agricultural real estate. They do not apply to
other property such as machinery and crops.

3. Changes in the law — 1996

The Farm Credit System Reform Act of 1996 significantly limited borrowers’ federal
rights to first refusal.?#* As of February 10, 1996, it is possible that a new FCS loan will
not have the borrower rights that are discussed in this section. The change should not af-
fect borrowers who already had loans with FCS before the act became law. Prospective
borrowers should receive written notice that they will not have the borrower rights ex-
plained below.

C. The farmer's right to buy — FCS elects to sell the property

If a farmer is eligible for federal first refusal rights and FCS elects to sell any part of the acquired
property, FCS must, within 15 calendar days of it’s decision to sell the property, notify the
farmer of the right to buy the property.24>

FCS will give the farmer two choices. The farmer may either offer to purchase the property at
the appraised fair market value or offer to buy the property at less than the appraised fair mar-
ket value.246

242 12 C.F.R. § 614.4522(a)(2) (2003).

243 12 U.S.C. §2219a(a); 12 C.F.R. § 614.4522(a)-(b) (2003). Agricultural real estate is not defined for the
purposes of federal first refusal rights, although it can include a house.

244 Pub. L. No. 104-105, 110 Stat. 162 (codified at 12 U.S.C. §§ 2202a(a)(5), 2279aa-9(B)). FCS may limit
borrower rights if the loan is designated as one that will be sold into a secondary market.

245 12 U.S.C. §2219a(b)(1); 12 C.F.R. § 614.4522(c) (2003).

246 12 U.S.C. §2219a(b)(1).
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b. Third party offers same or less than the farmer

If a third party offers to buy the property for an amount equal to or below the
farmer’s earlier rejected offer, FCS may not sell the property to the third party with-
out first giving the farmer a chance to match the third-party’s offer.

c. Third party offers different terms than the farmer

If a third party offers to buy the property and the offer includes different terms and
conditions than those which were extended to the farmer, FCS may not sell the
property to the third party without first giving the farmer the chance to match the
conditions in the third-party’s offer.2>*

For this purpose, financing by FCS is not a term or condition of a sale of acquired
real estate.?® Therefore, if FCS offers to sell the property to a third party for a cer-
tain price and offers to finance the purchase with a mortgage, FCS is not required to
offer the farmer mortgage financing as well.

6. FCS not required to finance the purchase

FCS is not required to finance any purchases under the right of first refusal.?%

D. The farmer’s right to rent — FCS elects to lease the property

If FCS decides to lease the property, the farmer also has first refusal rights. If the farmer is eligi-
ble for federal first refusal rights and FCS elects to lease any part of the acquired property, FCS
must notify the farmer of his or her right to lease the property within 15 calendar days of FCS’s
decision to lease the property.27

FCS will give the farmer two choices. The farmer may either offer to lease the property at the
appraised fair market lease value or offer to lease the property at less than the appraised fair
market lease value.

1. Fifteen-day deadline

To lease the property, the farmer must give FCS an offer within 15 calendar days after
receiving the notice.?%8 If this deadline is missed, first refusal rights are lost.

2. Fair market value appraisals

The FCS notice of first refusal lease rights should include a listing of the fair market lease
value of the property.? The law requires only that this value be set by an accredited

254

255
256
257
258
259

Conditions and terms designed to protect the third party in case the farmer contests the sale may
provide an exception to this rule. K Lazy K Ranch, Inc. v. Farm Credit Bank of Omaha, 127 B.R. 1014
(Bankr. D.S.D. 1991).

12 U.S.C. § 2219a(e); 12 C.F.R. § 614.4522(c)(4) (2003).

12 U.S.C. § 2219a(f); 12 C.F.R. § 614.4522(c)(4) (2003).

12 U.5.C. § 2219a(c)(1)-(5), (d)(3); 12 C.F.R. § 614.4522(d)(1)-(2) (2003).

12 U.S.C. § 2219a(c)(6)(B); 12 C.E.R. § 614.4522(d)(3) (2003).

12 U.S.C. § 2219a(c)(1)(A); 12 C.F.R. § 614.4522(d)(1) (2003).
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appraiser.2?0 As long as the appraiser is accredited, the farmer probably will not be able
to challenge the accuracy of the appraisal.

3. The offer is for appraised value — FCS probably will lease to the farmer

If FCS gets an offer from the farmer to lease the property at the appraised value, FCS
must usually accept the offer within 15 calendar days and lease the property to the
farmer.26! If, however, FCS decides that the farmer does not have the resources available
to conduct a successful farming operation or cannot meet all of the payments and terms
of the lease, FCS may reject the offer.26?

4. The offer is for less than appraised value — FCS may lease to the farmer

If FCS gets an offer from the farmer to lease the property at less than the appraised
value, FCS may still accept the offer and lease to the farmer.263 FCS must give notice of
whether or not it has accepted the offer within 15 calendar days after it receives the of-
fer.264

5. If FCS rejects the offer — future rights to lease

If FCS rejects the farmer’s offer to lease the property for less than the appraised value,
the farmer still keeps a limited right of first refusal for leasing.26> FCS must send notice if
these rights apply.2¢ The farmer has 15 calendar days after receiving the notice to agree
to lease the property.26”

The farmer’s rights hinge on a comparison between the farmer’s rejected offer and an of-
fer by a third party to lease the property from FCS.

a. Third party offers more than the farmer

If a third party offers to lease the property for more than the farmer’s earlier re-
jected offer, FCS may accept the third-party offer.2¢8 The lease may go forward even
if FCS accepts less than the appraised value from the third party.

b. Third party offers same or less than the farmer

If a third party offers to lease the property for an amount equal to or below the
farmer’s earlier rejected offer, FCS may not lease the property to the third party
without first giving the farmer a chance to match the third-party’s offer.26?

260
261
262
263
264
265
266
267
268
269

12 U.S.C. § 2219a(c)(1)(A); 12 C.E.R. § 614.4522(d)(1) (2003).

12 U.S.C. § 2219a(c)(3); 12 C.F.R. § 614.4522(d)(2) (2003).

12 U.S.C. § 2219a(c)(3)(A)-(B); 12 C.F.R. § 614.4522(d)(2)(i)-(ii) (2003).
12 U.S.C. § 2219a(c)(4); 12 C.F.R. § 614.4522(d)(3) (2003).

12 U.S.C. § 2219a(c)(5); 12 C.E.R. § 614.4522(d)(3) (2003).

12 U.S.C. § 2219a(c)(6); 12 C.F.R. § 614.4522(d)(3)(i)-(ii) (2003).

12 U.S.C. § 2219a(c)(6)(B); 12 C.F.R. § 614.4522(d)(3)(ii) (2003).

12 U.S.C. § 2219a(c)(6)(B); 12 C.F.R. § 614.4522(d)(3) (2003).

12 U.S.C. § 2219a(c)(6)(A); 12 C.F.R. § 614.4522(d)(3) (2003).

12 U.S.C. § 2219a(c)(6)(A)(i); 12 C.F.R. § 614.4522(d)(3)(i) (2003).
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c. Third party offers different terms than the farmer

If a third party offers to lease the property and the offer includes different terms
and conditions than those which were extended to the farmer, FCS may not lease
the property to the third party without first giving the farmer the chance to match
the conditions in the third-party’s offer.270

For example, if a farmer offered to pay $100 an acre to lease the property from FCS
and FCS rejected the offer, FCS could accept an offer from someone else to rent the
same land for $110 per acre without offering refusal rights to the farmer again. If,
on the other hand, FCS was about to rent the land for $100 an acre, or $90 an acre,
FCS would first have to give the farmer a chance to rent the land for that amount
and match any other conditions in the third-party’s offer.

E. FCS sells or leases at an auction

A separate federal first refusal right also applies if FCS elects to sell or lease the property
through a public auction or some similar competitive bidding process.?”! If this happens, FCS
must notify the farmer that the property is available for sale or lease.?”2 The notice must list the
minimum amount, if any, required to qualify a bid as acceptable to FCS. In addition, the notice
must tell the farmer any terms or conditions for the sale or lease.?”3

FCS may not discriminate against the farmer in any way at the auction.?”# If the farmer’s bid ties
another person’s as the highest at the auction, the farmer with first refusal rights wins the bid-
ding.27>

A farmer’s first refusal rights regarding an auction apply in addition to the rest of his or her
other federal first refusal rights. This means, for example, that if FCS’s first attempt to sell the
property is through an auction, the farmer still has the right to buy the property for the ap-
praised value before the auction.?76

F. Reselling federal first refusal property

The farmer is free to sell land if he or she bought the land through the federal right of first re-
fusal.?”7

VII. Rights of FmHA or FSA borrowers

Farmers Home Administration (FmHA), now Farm Service Agency (FSA), borrowers may have
additional rights.?”8

270 12 U.S.C. § 2219a(c)(6)(A)(ii); 12 C.F.R. § 614.4522(d)(3)(ii) (2003).

271 12 U.S.C. §2219a(d); 12 C.F.R. § 614.4522(e) (2003).

272 12 U.S.C. §2219a(d)(1); 12 C.E.R. § 614.4522(e)(1) (2003).

273 12 U.S.C. §2219a(d)(1); 12 C.E.R. § 614.4522(e)(1) (2003).

274 12 U.S.C. §2219a(d)(1)(3); 12 C.F.R. § 614.4522(e)(3) (2003).

275 12 U.S.C. §2219a(d)(2)-(3); 12 C.E.R. § 614.4522(e)(2)-(3) (2003).

276  Farm Credit Bank of St. Paul v. Halverson (In re Solberg), 125 B.R. 1010 (Bankr. D. Minn. 1991); Leckband
v. Naylor, 715 F. Supp. 1451 (D. Minn. 1988).

277  Weiner v. Farm Credit Bank of St. Louis, 759 F. Supp. 510 (E.D. Ark. 1991).

278 See volume 7 of the Code of Federal Regulation, or contact FLAG with specific questions.
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Chapter Four

Operating and Equipment Loans,
Secured Creditors, and Repossession

l. Introduction

Many farm operating and equipment loans include security agreements. These agreements cre-
ate what the law calls a security interest in a debtor’s property and give the creditor the power
to take possession of that property in case of a default. This chapter discusses the creation of se-
curity interests, their effect on farm operations, and the rights of creditors to take possession of
secured property.

Creditors are interested in gaining a security interest in the debtor’s property for two reasons.
First, it allows them to take possession of the property if the debtor defaults on the debt without
having to seek a judgment lien through the courts, as is required for unsecured debts. Second, if
the creditor properly files the right documents, the security interest places the secured creditor
ahead of other creditors in getting paid from the proceeds from a sale of the debtor’s property.

The security agreements discussed in this chapter are largely covered by Minnesota’s version of
the Uniform Commercial Code (UCC). In general, the UCC covers debts secured by personal
property or fixtures.! Personal property generally includes all possessions that are not real es-
tate or buildings. This includes machinery, livestock and stored crops, and crops in the ground.
Recently, Minnesota and every other state enacted what is known as Revised Article 9 of the
UCC.2 Revised Article 9 makes significant changes to the rules and procedures for secured

1 Minn. Stat. § 336.9-109. The UCC covers fixtures but otherwise does not cover real estate except to
the extent that contract for deed payment accounts are covered. Minn. Stat. §§ 336.9-109, 336.9-334,
336.9-619; see also Larry M. Wertheim, Revised Article 9 of the U.C.C. and Minnesota Contract for Deeds,
28 WM. MITCHELL L. REV. 1483 (2002) available at http:/ /www.wmitchell.edu/current/info/
stuorganizations/lawreview / Article_Files/Volume_28/Issue4/05_Wertheim.pdf. Future payments
owed to a debtor may serve as collateral and are known as “accounts.” Minn. Stat. § 336.9-102(a)(2).

2 2000 Minn. Laws ch. 399 and 2001 Minn. Laws ch. 195. For an overview of farm related issues under
Revised Article 9, see Phillip L. Kunkel and Scott T. Larison, Security Interests in Personal Property,
UNIVERSITY OF MINNESOTA EXTENSION (Jan. 2002) available at http:/ /www.extension.umn.edu/dis-
tribution/businessmanagement/DF7292 html; Linda J. Rusch, Farm Financing Under Revised Article
9,73 AM. BANKR. L.J. 211 (1999); Drew Kershen & Alvin C. Harrell, Agricultural Finance—Comparing
the Current and Revised Article 9, 33 UCC L.J. 169 (2000); RogerA. McEowen and Neil E. Harl,
AGRICULTURAL LAW, Secured Transactions, ch. 3 (2001); and Julian B. McDonnell, Farm Financing Un-
der Revised Article 9, ch. 26 in Peter F. Coogan et al., SECURED TRANSACTIONS UNDER THE UNIFORM
COMMERCIAL CODE (2002).
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transactions. These changes took effect in Minnesota on July 1, 2001, though creditors may have
incorporated provisions into earlier security agreements and financing statements that reflect
Revised Article 9 changes.

Debts that use real estate as collateral are discussed in Chapter Three, and debts not secured by
any collateral are discussed in Chapter Five.?

Debtor — The person who owes money. This book assumes that the
farmer is the debtor.

Creditor — The person to whom the debt is owed.

Collateral — Debtor’s property identified in an agreement that is
pledged to the creditor if the debtor does not repay the debt.

Il. Creating secured debt — loan agreements and promissory notes

Although the combination of documents can vary, debtors usually sign two separate agree-
ments for a secured loan: (1) either a loan agreement or a promissory note, which is a promise to
pay the amount of the debt; and (2) a security agreement, which grants a security interest in the
debtor’s property to the creditor. Since they are legally binding contracts, loan agreements,
promissory notes, and security agreements should be read with care, and any confusion or
questions should be resolved before signing. For more information, see the box beginning on
page 105 entitled “Questions farmers should consider when seeking secured credit.”

A. Types of promissory notes
Usually a promissory note will be one of three types: an installment note, an open-ended note,
or a demand note.

1. Installment note

An installment note calls for payments of principal and interest that gradually pay off
the loan by some set time in the future—usually specified in years or months. Payments
under an installment note are usually scheduled at regular intervals.

2. Open-ended note — lines of credit

An open-ended note is used when a loan is in the form of a line of credit. The debtor gets
a line of credit of up to a certain amount, and the debtor may use the money as needed
for a set period of time.

3 If the security agreement covers both real and personal property, the creditor may use the UCC con-
cerning the personal property or may use real estate law for both. Minn. Stat. § 336.9-604.
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3. Demand note

A demand note allows the creditor to demand repayment at any time.

B. Terms in loan documents

Loan agreements and promissory notes are contracts between the debtor and the creditor. They
include many important terms setting out the rights and responsibilities of both parties, includ-
ing repayment of the loan, what qualifies as a default, and what action the creditor can take if
there is a default.

1. Repayment terms

The loan agreement or promissory note should set out the length of the loan, how much
each payment is, and what dates payments are due.

2. Default

If the debtor defaults on a secured loan, the creditor can take the debtor’s collateral.
Since the law does not define “default,” the security agreement defines what acts—or
failures to act—can be considered a default.4

3. Rate of interest

The loan agreement or promissory note should state the interest rate to be paid. There
are legal limits on the amount of interest creditors can charge.

4. Acceleration

An acceleration clause in a loan agreement or promissory note is a clause that allows the
creditor to “accelerate” the payment schedule and claim the whole loan amount as due if
specified events occur. Acceleration clauses are usually triggered by a default on the
loan. For example, suppose you borrowed $20,000 with payments scheduled over four
years. If you default after the first payment and your loan is accelerated, the creditor can
demand the full $15,000 (plus any interest) immediately, even though you would other-
wise only have had to make the next annual payment. A creditor may only accelerate
the loan if the agreement includes an acceleration clause.® The secured creditor must ac-
celerate in good faith, meaning that the creditor believes payment on the debt is not
likely.”

5. Fees and expenses in case of default

Loan documents often say that the creditor can collect from the debtor reasonable attor-
neys’ fees, legal expenses, and costs of collection that result from a default.

4 Minn. Stat. §§ 336.9-601, 336.9-602.

5  For some creditors, if a loan of under $100,000 is made for an agricultural purpose, the interest may
not be more than 4.5 percentage points over the federal discount rate at the time of the loan. Banks
and other financial institutions are allowed to charge up to 21.75 percent interest. Appendix A pro-
vides a more detailed discussion of interest rate limits.

6  Sheet Metal Workers Local No. 76 Credit Union v. Hufnagle, 295 N.W.2d 259 (Minn. 1980).

7 Minn. Stat. § 336.1-208.
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6. Inspections

Some agreements allow creditors to inspect the collateral during the term of the loan to
ensure that it is still providing adequate security for the debt.

C. Waiving your rights

Many debtor rights are protected automatically by law. It is illegal for a creditor to require a
debtor to waive these rights in a contract, loan agreement, or security agreement as a condition
of receiving an agricultural loan unless the law specifically makes an exception and allows the
debtor to give up those rights.8

D. Co-signers and guarantors

A creditor may want someone besides the borrower—such as a family member—to co-sign or
guarantee the loan. If someone does so, he or she can be held responsible for the entire loan
amount.

lll. Creating security interests

A debtor granting a security interest to a creditor will probably be asked to sign a security
agreement and an effective financing statement in addition to the loan agreement or promissory
note. Security interests may also be created through a statutory lien.

Security interest

A security interest is a legal claim of a creditor allowing the creditor
to take possession of the debtor’s property or claim proceeds from
the sale of the debtor’s property if the debtor defaults on the debt.
Some security interests are created by law or by order of a court.
Most commonly, however, security interests are agreed to by debtors
as part of a credit arrangement.

A. Security agreements

A security interest is a legal claim of a creditor allowing the creditor to take possession of the
debtor’s property or claim proceeds from the sale of the debtor’s property if the debtor defaults
on the debt. A security agreement is a contract that gives a creditor a security interest in the
debtor’s property. Although security interests typically are used to provide assurance of repay-
ment for credit issued at the same time that the security agreement is signed, a security agree-
ment may include language giving the creditor an interest in the debtor’s property to secure
repayment of credit advances made by the creditor in the future or to secure previous credit ex-
tensions that are already outstanding when the security agreement is signed.?

8 Minn. Stat. § 550.42.
9 Minn. Stat. § 336.9-204.
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1. General requirements of security agreements

In general, security agreements must be in writing, must be signed by the debtor, and
must include a description of the collateral.!

2. Describing the property covered by the security agreement

Creditors have often attempted to use a “supergeneric” description of a debtor’s prop-
erty in security agreements in order to obtain the maximum amount of collateral. This
means that they would use a very general description such as “all assets” or “all the
debtor’s personal property.”1! Under Revised Article 9, a supergeneric description of
collateral is permitted in a financing statement!? but is not permitted in a security agree-
ment.!? To be enforceable, therefore, the security agreement must reasonably identify the
collateral at least by category.!* For instance, a security agreement giving all of the
debtor’s equipment as security is valid.’

Since a statutory change in 1999, Minnesota no longer requires creditors seeking a secu-
rity interest in crops growing or to be grown to include a legal description of the land on
which the crops were planted in the security agreement and financing statement.1¢ This
change allows creditors to gain an interest in all crops grown by a debtor while a secu-
rity agreement is in effect simply by indicating in the security agreement and financing
statement that “crops grown or to be grown” are collateral for the debt.

Although Minnesota no longer requires that land descriptions be included in security
agreements, it is still permissible to include those descriptions in security agreements
and financing statements to limit the scope of the creditor’s interest. To protect their in-
terests, farmers who do not intend to give a general interest in all crops to a creditor
should consider writing in the security agreement a legal description of the land on
which the crops that are given as collateral will be grown or another description that ex-
cludes certain farm parcels.’” Farmers might also consider trying to limit the reach of a

10

11
12
13
14
15
16
17

Minn. Stat. §§ 336.9-203, 336.1-201(39), (46). Signatures are not needed if the creditor possesses the
collateral.

Minn. Stat. § 336.9-108(c).

Minn. Stat. §§ 336.9-502(b), 336.9-504.

Minn. Stat. § 336.9-108(c).

Minn. Stat. § 336.9-108.

Minn. Stat. § 336.9-108(b)(2).

1999 Minn. Laws ch. 105 (codified at Minn. Stat. §§ 336.9-203(b)(3), 336.9-502(b)).

For example, Farm Service Agency Form FSA-0440-04A, “Security Agreement (Chattels and Crops)
(June 29, 2001) (hereinafter FSA Security Agreement), uses general language that claims a security
interest in all crops growing or to be grown and then states that this collateral includes but is not
limited to crops “now planted, to be planted, growing or grown, or harvested on the following de-
scribed real estate. . . .” Sec. I, Item 1, page 2. Under this language, the real estate description(s)
would not limit FSA’s security interest in a specific crop or specifically identify some of the crops in
which FSA could claim an interest. To truly limit FSA’s claim on a specific crop or parcel, debtors
would need to specifically exclude the land using language such as, “except crops growing or to be
grown on farm number XX” or “except crops growing or to be grown on 100 acres located at

XXXXX.

”
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creditor’s security interest over future crops by using language that specifies certain crop

years or an end date, such as “except crops planted after May 1, 200x.”

B. Financing statements

A financing statement has two main purposes. First, it serves as public notice that the creditor
has a security interest in the debtor’s property. Second, if two different creditors ever tried to
claim the same piece of the debtor’s property, the financing statement helps to settle which one
gets the collateral.

Usually a financing statement, called a UCC-1, includes the legal names of the debtor and the
creditor, the addresses of both parties, a description of the types of collateral, and the debtor’s
Social Security or Tax ID number.1? If the property is to become a fixture, the financing state-
ment must include a description of the real estate.?0

1. Debtor’s signature no longer required on financing statements

Until July 2001, the debtor would have been required to sign the financing statement.?!
Under Revised Article 9, the debtor’s signature is no longer required.?? A primary moti-
vation for this change was to ease the use of electronically filed financing statements.??
Even though the debtor’s signature is not required, the creditor must still have the
debtor’s authorization to file the financing statement. In general, anyone who files a fi-
nancing statement without the debtor’s authorization may be liable to the debtor for
damages.?* Debtors should be aware, however, that under Revised Article 9, this autho-
rization is automatic whenever a debtor signs or agrees to become bound by a security
agreement.?> Authorization to file a financing statement may also be included in the lan-
guage of the security agreement itself, and some creditors may have required debtors to
sign security agreements with such language before July 1, 2001.26

2. New filing system for financing statements as of 2001

Under the Minnesota law in effect until July 1, 2001, creditors would file financing state-
ments in different locations, depending on the type of collateral and the debtor’s location

18
19

20
21

22
23
24
25
26

Priority among creditors is discussed in Minn. Stat. § 336.9-322.

Minn. Stat. §§ 336.9-502, 336.9-504. IRS tax numbers are used if the farm is incorporated. Minor er-
rors that are not seriously misleading do not make the financing statement ineffective. Minn. Stat.
§ 336.9-506; Minn. R. ch. 8280.

Minn. Stat. § 336.9-502(b).

2000 Minn. Laws ch. 399, Art. 1, § 73 (effective July 1, 2001) (recodifying Minn. Stat. § 336.9-402(1)
(2000)).

Minn. Stat. § 336.9-502.

Rev. § 9-502, Official Comment 3.

Minn. Stat. § 336.9-625(b), (e)(3).

Minn. Stat. § 336.9-509(b).

See, for example, the FSA Security Agreement, which provides that FSA is “authorized to file fi-
nancing statements describing the collateral, to file amendments to the financing statements and to
file continuation statements.” FSA Security Agreement, Sec. II.D. By signing the security agree-
ment, therefore, the debtor gives FSA authority to file financing statements, amendments, and con-
tinuation statements without the debtor’s signature.
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notice of its claim by filing an “effective financing statement.”3” Persons who hold statutory
liens against farmers can do the same by filing a “lien notice.”

Farm products, for the purposes of the federal Centralized Filing System, include farm com-
modities such as corn and soybeans as well as livestock and poultry and unmanufactured crop
or animal products, such as milk or eggs.3

Effective financing statements and lien notices must include the names and addresses of the
debtor and creditor, a description of the property subject to the security interest or lien, the
name of the county in which the property is located, and the amount owed.? A lien notice must
be signed by the lienholder.*? An effective financing statement must be signed by the debtor
and must include the debtor’s Social Security Number.#!

Although the purpose of effective financing statements and lien notices is similar to the purpose
of UCC financing statements discussed above, the two forms are different and may not be com-
bined in one document.#

D. Continuation statements

A security interest lasts as long as the debt is unpaid. A financing statement, however, is usually
only valid for five years.43 After that, the creditor must file a continuation statement.

An effective financing statement also lasts for five years.* The creditor can extend it by refiling
or filing a continuation statement with the Minnesota Secretary of State’s Centralized Filing
System.#5

E. Termination statements

A termination statement declares that the creditor’s security interest is terminated and the credi-
tor no longer has an interest in the debtor’s property. Once the debtor has paid off the debt, the
creditor must provide a termination statement.#¢ If the creditor does not produce a termination

37  An effective financing statement must be properly filed to be valid. Monfort, Inc. v. Kunkel, 182 B.R.
1007 (Bankr. D. Minn. 1995).

38  Minn. Stat. § 336A.01; 7 U.S.C. § 1631(c)(5). To be a farm product, these goods must be in the
farmer’s possession.

39  Minn. Stat. § 336A.03, subd. 2(a); 7 U.S.C. § 1631(c)(4)(C). If there is a significant change to the infor-
mation in an effective financing statement or lien notice, the statement or notice must be amended
to reflect the change within three months. Minn. Stat. § 336A.01, subd. 4; 7 U.S.C. § 1631(c)(4)(D).

40  Minn. Stat. § 336A.03, subd. 3.

41  Minn. Stat. §§ 336A.03, subd. 3, 336A.03, subd. 2(a)(4). The signature requirement may be changed
during the 2004 Minnesota legislative session to allow electronic filing as authorized by the 2002
Farm Bill. See 7 U.S.C. § 1631(c)(4)(A)-(B). An IRS taxpayer number is used if the farmer is a busi-
ness entity. 7 U.S.C. § 1631(c)(4)(C)(iii).

42 Minn. Stat. § 336A.03, subd. 2(c).

43 Minn. Stat. § 336.9-515. However, a real estate mortgage that also serves as a financing statement for
a fixture on the land is valid until a mortgage release or satisfaction is filed.

44 Minn. Stat. §§ 336A.03, subd. 5(a), 336A.06; 7 U.S.C. § 1631(c)(4)(E). The debtor must sign, authorize,
or otherwise authenticate that the debtor was aware of the continuation statement.

45  Minn. Stat. § 336A.06; 7 U.S.C. § 1631(c)(4)(E).

46 Minn. Stat. § 336.9-513.
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statement at the time the debt is paid in full, the debtor should write the creditor and ask for
one. A copy of the termination statement should be filed everywhere the original financing
statement was filed. If the creditor fails to file a termination statement, the creditor is liable for
any damages caused to the borrower; under Revised Article 9, the borrower may also recover
$500 from the creditor.#” For effective financing statements under the federal system, the credi-
tor must file a termination statement within 30 days after its security interest is terminated.8 If
the creditor fails to file a termination statement, the creditor is liable for $100 plus any losses
caused to the borrower for the first time there is a failure and $250 for each subsequent failure to
file a termination statement.%

IV. Collateral for secured debts

As discussed earlier, a security agreement must identify at least in general terms the items or
categories of property in which the debtor is allowing the creditor to take an interest. This prop-
erty is then referred to as “collateral” for the debt. It is very important for debtors to understand
what items of property are considered collateral for secured loans and what limitations they
may face in making use of any property that is collateral.

A. Types of collateral

In general, a security agreement can use as collateral the debtor’s personal property, such as
crops, livestock, machinery, bank accounts, and other property such as future government pro-
gram payments.> Other forms of collateral include the following.

1. Proceeds

If the debtor sells or trades collateral, the creditor’s security interest usually continues or
follows in the proceeds from the sale or trade.5! For example, if you sell crops that are
serving as collateral for a loan, the creditor still has a security interest in the money you
got from the sale. This is true even if the check from the sale does not have the creditor’s
name on it.

Use of proceeds in violation of the security agreement is called conversion, which is dis-
cussed below. Debtors should be careful to request written permission from secured
creditors if they want to use proceeds from the sale or trade of collateral for anything
other than paying the secured debt.

47  Minn. Stat. § 336.9-625(b), (e)(4).

48  Minn. Stat. § 336A.07.

49  Minn. Stat. § 336A.07, subd. 4.

50  Minn. Stat. § 336.9-109.

51  Minn. Stat. § 336.9-315. The debtor and creditor may agree otherwise. Proceeds are considered

whatever is received upon “sale, lease, license, exchange, or other disposition” of collateral. Minn.
Stat. § 336.9-315(a)(1).
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2. After-acquired property

The security agreement may include an “after-acquired property” clause.>? This gives
the creditor a security interest in property acquired by the debtor after the security
agreement was signed. For example, if your security agreement gives your creditor a se-
curity interest in all farm equipment that you currently own “or will acquire” in the fu-
ture, that means a tractor you buy the next year will also serve as collateral for the debt
secured by that agreement.

3. Security in crops

If a security agreement includes crops as collateral, the creditor’s security interest may
carry over to future crops.5 For example, if a secured creditor from last year’s crop was
not paid in full, that creditor may have a legal claim to this year’s crop or other future
crops even if the creditor provided no financing for those later crops.

4. Deposit accounts

Since 2001, creditors have been allowed to take a debtor’s “deposit accounts” as original
collateral for non-consumer debts.>* To know what this change means, it is important to
understand two terms: “deposit accounts” and “consumer transactions.” Deposit ac-
counts include checking, savings, and similar accounts and certain certificates of deposit
that are held at banks and other financial institutions.>

Deposit account

Deposit accounts are checking, savings, and similar accounts and
certain certificates of deposit maintained with a bank or other fi-
nancial institution.

Consumer transactions involve personal, family, or household debts and property.
Farmers’ credit arrangements may qualify as consumer transactions or non-consumer
transactions, depending on the primary purpose of the debt and the type of collateral.

52
53

54
55

Minn. Stat. § 336.9-204.

Minn. Stat. §§ 336.9-203(b)(3), 336.9-502(b); see also Susan A. Schneider, Statutory Agricultural Liens
Under Revised Article 9 of the Uniform Commercial Code, NATIONAL AGLAW CENTER PUBLICATIONS
(Mar. 2002) at 5, available at http:/ /www.nationalaglawcenter.org/publications/articles /schnei-
der.pdf.

Minn. Stat. § 336.9-109(d)(13).

Minn. Stat. § 336.9-102(a)(29).



Chapter Four
Operating and Equipment Loans, Secured Creditors, and Repossession 99

For example, if a farmer purchases a lawnmower on credit primarily for use around
the family home, this would be a consumer transaction. The same lawnmower pur-
chased on credit but primarily for use in the farming operation would be a
non-consumer transaction.>

Consumer transaction

Consumer transactions are transactions in which: (1) the debt is
taken primarily for personal, family, or household purposes; and
(2) the collateral is primarily for personal, family, or household use.

A creditor’s ability to take deposit accounts as original collateral in non-consumer trans-
actions means that, in case of default, a farmer’s creditors can seek payment from
sources that in the past were partially protected from creditors. For example, Revised
Article 9 provides that if a farmer signs a security agreement in exchange for credit to
purchase a tractor and the security agreement includes as collateral both the tractor and
the farmer’s savings account, upon default the creditor may first attempt to take the
funds in the farmer’s savings account before going through the hassle of taking posses-
sion of the tractor and reselling it in order to satisfy the debt.

a. Listing checking and savings accounts in security agreements

If a creditor wants to use deposit accounts as security for repayment of a debt, the
security agreement must clearly state that deposit accounts are included as collat-
eral.5” This will most likely be done in the section of the security agreement that
lists or defines collateral for the debt.5 Although it is possible to name (by type or
account number) specific deposit accounts that are being given as security, stan-
dard security agreements will likely just state the general category of “deposit
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58

Minn. Stat. § 336.9-102(a)(24). The comments to Revised Article 9 clarify that a credit arrangement
secured by more than one type of collateral will be considered a consumer transaction if at least
some of the collateral is for household use. See Rev. § 9-102, Official Comment 7.

Rev. § 9-109, Official Comment 16; see also, for example, FSA Security Agreement, Sec. II, Item 4,
p- 5.

Steven O. Weise, Materials on Revised Article 9 (July 2002), available at http:/ /www.hewm.com/
news/articles/ucc.pdf.
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accounts” and will not specify individual accounts.? Using this general language
means that funds held in any deposit accounts owned or acquired by the debtor
would be available to the creditor as original collateral for the debt. One possible
way for farmers to limit creditors” access to their deposit accounts would be to
separate their household accounts from their business/farming accounts and to
make sure that the security agreement only lists the business/farming deposit ac-
counts and does not use the general category of “deposit accounts” without limita-
tion.® This will almost certainly require making changes to the standard security
agreement provided by the creditor.

b. Security interest gives creditors quicker and easier access to debtor’s deposit
accounts

It is important to remember that using deposit accounts as original collateral for a
loan is not the only way that creditors can gain the right to funds in a debtor’s ac-
counts. Therefore, listing specific accounts or even removing deposit accounts from
the types of collateral given in a security agreement will not provide absolute pro-
tection for the farmer’s accounts. As was true under the old Article 9 provisions,
creditors can generally claim funds in deposit accounts that are not listed as collat-
eral if the funds are proceeds from the sale of security property (discussed earlier)
or if state law otherwise gives the creditor a claim against the account.t® What is
special about the new rule under Revised Article 9 is that creditors can have much
easier access to a debtor’s deposit accounts and generally need not get a court order
to access the funds held in a debtor’s accounts.

c. Creditors seeking to access debtor’s deposit account under a security
agreement must “control” the account

Even though the new rule makes it easier for creditors to access a debtor’s accounts,
there are still some requirements that must be met beyond signing the security
agreement if a creditor is to gain access to the funds in the account. Most impor-
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See, for example, FSA Security Agreement, Sec. II, Item 4, p. 5 (collateral to be listed in the security
agreement includes “[a]ll accounts, deposit accounts, goods, supplies, supporting obligations, invest-
ment property, certificates of title, payment intangibles, and general intangibles, including, but not
limited to the following. . ..”) (emphasis added). Although the “including, but not limited to” lan-
guage in FSA’s security agreement appears to clearly state that any specific listing of collateral
would not limit FSA’s interest in other accounts and rights, the instructions to FSA personnel that
accompany the security agreement tell those personnel that the agreement will cover “only those ac-
counts, contract rights and general intangibles which are listed by FSA. If security interest [sic] is to
be taken on milk assignments, FSA deficiency payments, etc., and [sic] appropriate detailed descrip-
tion will be inserted.” FSA Procedure Notice, Issue No. 119, Forms Manual Insert (FMI) page 2

(July 10, 2001). This conflict between FSA’s interpretation of the agreement language for its person-
nel and the arguably clear language of the agreement itself is likely to cause problems for debtors. In
order to ensure that a specific deposit account or other property is not given as security under this
language, debtors should insist that the agreement explicitly state an exclusion under Item 4, such
as “except account number #### at Community Bank.”

Bruce A. Markell, From Property to Contract and Back: An Examination of Deposit Accounts and Revised
Article 9, 74 CHL-KENT. L. REV. 963, 978 (1999).

Minn. Stat. § 336.9-315.
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tantly, to have access to funds in a deposit account that is covered by a security
agreement, the creditor must also have “control” over the deposit account.®? Con-
trol has a special meaning for this purpose. There are three ways that a creditor can
take control of a debtor’s account.

(1) Creditor is the bank where the deposit account is located

First, if the creditor is the bank where the deposit account is located, that
creditor will have automatic control of the account.®?

(2) Creditor’s name is on the deposit account

Second, a creditor will be considered to have control of a debtor’s account if
the creditor’s name is also on the account.t4

(3) Creditor, debtor, and bank have entered into a “control agreement”

The third way that a creditor can take control of a debtor’s account, and prob-
ably the most common way that this will occur, is for the debtor, the creditor,
and the bank to enter into a “control agreement.”® A control agreement is a
document that authorizes a bank to follow a secured creditor’s instructions
concerning a debtor’s account funds without further approval from the
debtor.%® The control agreement may also restrict when or if the debtor can
access any funds from the deposit account without the secured creditor’s
prior written consent. This could mean the debtor’s assets are essentially
frozen subject to the instructions of the secured creditor. For example, if a
control agreement restricts the debtor’s ability to draw funds from the ac-
count, any request for payments from the account made by the debtor, such
as an automatic payment withdrawal or a check written on the account, may
be denied or dishonored by the bank. If this happens, not only will the debtor
be unable to make payments, but he or she may also be responsible for
charges such as insufficient funds fees.

The bank where the deposit account is located cannot be required to enter a
control agreement, even if the debtor as account holder requests it.¢” Debtors,
too, are not required by state law to sign a control agreement, though in prac-
tice the security agreements farmers sign may require cooperation with re-
spect to obtaining control in the deposit accounts, including requiring them
to sign control agreements.®® For example, the Farm Service Agency’s (FSA)
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Minn. Stat. § 336.9-314.

Minn. Stat. § 336.9-104(a)(1).

Minn. Stat. § 336.9-104(a)(3).

Minn. Stat. § 336.9-104(a)(2).

Minn. Stat. § 336.9-104(a)(2).

Minn. Stat. § 336.9-342.

Steven O. Weise, Materials on Revised Article 9 (July 2002), footnote 33, at 7-8, available at
http:/ /www.hewm.com/news/articles /ucc.pdf.
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Revised Article 9 Security Agreement states that by signing the agreement,
the farmer/debtor:

agrees to execute any further documents, including additional secu-
rity instruments on such real and personal property as [FSA] may re-
quire, and to take any further actions reasonably requested by [FSA]
to evidence or perfect the security interest granted herein or to effec-
tuate the rights granted to [FSA] herein.®

Farmers who fail to follow FSA’s instructions under the agreement, including
executing documents that FSA needs to perfect its rights, will be considered
in default.”0

A control agreement might require the bank to agree not to sign any other
control agreements regarding the debtor’s same deposit accounts.” If this re-
quirement is included and the bank signs the control agreement, the deposit
accounts covered by the agreement would likely not be available as collateral
for any other secured creditor, even if the debtor signs multiple security
agreements that all include the debtor’s deposit accounts as collateral.

Regardless of what provisions are included in the control agreements, farm-
ers should be extremely careful to understand the documents they sign. Con-
trol agreements could result in being unable to access one’s checking and
savings accounts without a creditor’s prior written consent, causing bank fee
charges, credit rating concerns, and perhaps even greater problems.

B. Restrictions on collateral

Many security agreements restrict what debtors can do with the collateral. For example, the
debtor may be prevented by the agreement from selling the property, terminating a current
lease, or allowing a lien to attach to the property.

Restrictions on selling

Loan documents often say that the debtor must get the creditor’s permission before sell-
ing collateral. Although creditors do not always enforce this requirement, to avoid fu-
ture problems, debtors should get written permission for a sale in advance whenever it
is required by the loan agreement. Even if the debtor has sold collateral without the se-
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70
71

FSA Security Agreement, Sec. III.H.

FSA Security Agreement, Sec. IV.B.

A model control agreement drafted by Edwin O. Smith (a member of the Revised Article 9 Drafting
Committee) requires the bank to “represent and warrant to Lender (the secured creditor) that you
have not entered, and you covenant with Lender that you will not enter, into any agreement with
any other person by which you are obligated to comply with instructions from such other person as
to the disposition of funds from the Deposit Account or other dealings with any of the Deposit Ac-
count Collateral.”
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cured creditor’s consent in the past and the secured creditor did not object, this does not
necessarily mean that the debtor can continue to do so in the future without penalty.”

Oral permission to sell collateral—even if the loan agreement requires written permis-
sion—should be legally binding on the creditor.” To be safe, however, when a debtor
gets oral permission to sell collateral, it is wise to follow up with a short letter to the
creditor confirming the conversation.

2. Reporting requirements

The security agreement may require that the debtor provide the creditor with a list of
potential buyers for the collateral. Federal law requires the debtor to follow through on
this promise by providing the creditor with the names of potential buyers.”*

If the debtor wants to sell the collateral to someone not on the list, the debtor must either
notify the creditor in writing at least seven days before the sale and name the new buy-
ers or pay the creditor the proceeds from the sale within ten days after the sale.”

C. Conversion

A debtor selling collateral, making changes to collateral, or using proceeds from the sale of col-
lateral in violation of the security agreement may be accused of conversion.”® Both civil and
criminal penalties can follow. The key to avoiding conversion is knowing what is required by
the security agreement and following those requirements exactly.

D. Two-party checks

When selling farm products, a debtor might be paid with a two-party check made out to both
the debtor and the creditor. The debtor then cannot use the proceeds without the creditor’s con-
sent. This is intended to ensure that the debtor will use the proceeds for payment on the debt to
the creditor. Sometimes it is possible to reach an agreement with the creditor to use part of the
proceeds for other expenses—such as a mortgage payment or taxes. If so, the debtor should get
a written agreement that explains how the proceeds will be used.

The Farm Service Agency (FSA)—must agree to allow debtors to sell certain types of collateral
and use the proceeds for essential family living and farm operating expenses if the loan has not
been accelerated.”

72 Wabassso State Bank v. Caldwell Packing Co., 251 N.W.2d 321 (Minn. 1976).

73 Citizens Nat’l Bank of Madelia v. Mankato Implement, Inc., 441 N.W.2d 483 (Minn. 1989).

74 7U.S.C.§1631(h).

75 7 U.S.C. §1631(h). Debtors failing to satisfy this requirement can be fined $5,000 or 15 percent of the
value of the property sold, whichever is greater.

76 A hog farmer who had converted sales proceeds that were subject to a security interest was subject
to an action for conversion by the creditor. Meadowland Farmers Coop. v. Behrendt, C2-00-1753 (Minn.
Ct. App. June 5, 2001) (unpublished).

77 7 C.F.R. §1962.17. (2003). Farmers will be required to update their Farm and Home Plan with FSA to
reflect the sale of the collateral and the use of the proceeds.
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E. Debtor efforts to minimize creditor’s claims

Sometimes it is tempting for debtors to maximize the farm output that does not fall under a se-
curity interest since those proceeds can be used as the debtor chooses. For example, if your
creditor’s security interest covers only crops grown on certain property, crops you grow on
other land might not be covered under your security agreement. Similarly, if you cash-rent land
listed on your security agreement, that rent might not be covered by the agreement and you
might be free to use that rent as you choose.

These and other similar strategies are often tried to free up funds from security interests. In
many cases, these strategies can be perfectly legal. Debtors should keep several things in mind,
however.

1. Read the security agreement closely

The security agreement may prohibit some of these strategies. If so, pursuing them
might be a default on the debt. For example, many security agreements do not let the
debtor rent the land listed in the agreement. As always, it is important to read written
agreements closely.

2. Keep unsecured property separate

Care should be taken to keep collateral separate from the debtor’s property in which
creditors do not have any security interest. For example, if part of the crop from your
farm serves as collateral and part of it does not, you should keep the crops and the pro-
ceeds separate. Otherwise the creditor might try to claim all of the crop and crop pro-
ceeds.

3. Concealing collateral can be a crime

Debtors who—with the intent to defraud a creditor—conceal, remove, or transfer prop-
erty they know serves as collateral can face stiff criminal penalties.”

V. Default and repossession

If the debtor defaults on a secured loan, the creditor may have the right to take possession of the
collateral. This section discusses that process.

A. Default

There is no special legal definition of default.” Instead, debtors are in default when they violate
the terms and conditions of their loan agreement, promissory note, or security agreement.8 If
the debtor does something the creditor does not like, therefore, it is probably not a default
unless the loan agreement, promissory note, or security agreement specifically prohibit that

78  Minn. Stat. § 609.62.

79  Revised Article 9 contained only minor changes to the default provisions for secured credit. For an
analysis of the new default rules, see Donald J. Rapson, Default and Enforcement of Security Interests
Under Revised Article 9, 74 CHL-KENT. L. REV. 893 (1999).

80  Minn. Stat. §§ 336.9-601, 336.9-602.



Chapter Four
Operating and Equipment Loans, Secured Creditors, and Repossession 105

Questions farmers should consider when seeking secured credit

The most important questions farmers need to ask themselves when seeking secured
credit are: (1) “Have I read the documents I am signing?” and (2) “Do I understand
them?” It is critical to ask questions if you do not understand what particular lan-
guage in an agreement means. These documents do more than provide access to
credit; they establish legal rights and obligations between the creditor and the
farmer/debtor.

Next, ask yourself exactly what collateral the creditor is taking for the loan. Creditors
often attempt to take as much collateral as they can, listing broad categories of prop-
erty in a security agreement. The collateral listed in the creditor’s printed security
agreement might include property that you intend to use as collateral for a separate
loan or that is unrelated to the transaction. The bottom line is to understand that the
creditor will have a claim to any property listed as collateral in the security agree-
ment, including property that fits under broad categories of collateral. Try to make
sure that the security agreement includes no more collateral than is necessary to ob-
tain the loan. For example, if vehicles are listed as collateral, you may want to only in-
clude vehicles that you specifically designate on the security agreement.

If possible, you may want to consult with an attorney experienced in agricultural
credit law when considering the following questions:

After-acquired property
1. Does the security agreement include language such as “property now owned or

hereafter acquired” when listing types of collateral? This means that the creditor

will have a claim on any future purchases of property of the type listed.

Will the creditor make the loan if the “or hereafter acquired” language is struck?

3. If the creditor insists on having after-acquired property as collateral, can the
types of property interests or property covered by the “or hereafter acquired”
language be limited? For example, can the after-acquired property language
cover just equipment or machinery but not any other property?

4. If the after-acquired property language cannot be stricken or limited, are you
willing to give the creditor a claim on property interests or property that you ac-
quire between the time the loan is made and when the loan is paid in full?

N

Deposit accounts

1. Does the security agreement list “deposit accounts” as a category of collateral for
the loan? This means checking and savings accounts and some certificates of
deposit (CDs).

Will the creditor make the loan if deposit accounts are not given as collateral?

3. If the creditor insists on having deposit accounts as collateral, can the accounts
covered by the security agreement be limited? For example, can the security
agreement list only specific, farm-related accounts as collateral and specifically
exclude others, such as “except account #99999 at local Bank” or “except all de-
posit accounts at local Bank”?

N
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4. If the deposit accounts category cannot be stricken or limited, are you willing to
give the creditor a claim on and possible control over all checking and savings
accounts in your name until the loan is paid in full?

5. Does the security agreement include language requiring you to sign a control
agreement with the creditor and the bank where your accounts are located? For
example, language such as, “Debtor agrees to execute any further documents
reasonably requested by the creditor to perfect its security interest.”

Accounts
1. Does the security agreement list “accounts” as a category of collateral for the

loan? This can mean the right to receive contract-for-deed payments, government

farm program payments, disaster assistance payments, payments under some

crop or livestock production contracts, and other types of income.

Will the creditor make the loan if your accounts are not given as collateral?

If the creditor insists on having accounts as collateral, can the accounts covered

by the security agreement be limited? For example, can the security agreement

list only specific types of government farm program payments as collateral and

specifically exclude others, such as “including only Conservation Reserve Pro-

gram payments” or “except Loan Deficiency Payments”?

4. If the accounts category cannot be stricken or limited, are you willing to give the
creditor a claim on possibly all your contract-for-deed, production contract, and
government payments until the loan is paid in full?

® N

Crops

1. Does the security agreement use language such as “to be planted” or “to be
grown,” indicating that future crops will be taken as collateral for the loan? Does
the security agreement use general language covering all of your crops?

2. Will the creditor make the loan if the language covering future crops is struck?
Will the creditor make the loan if only certain crops are covered, using land de-
scriptions to identify particular parcels?

3. If the creditor insists on having future crops as collateral, can the security interest
in future crops be limited, either by parcel, by crop year, or both? For example,
can the security agreement include language such as “except crops growing or to
be grown on [give land description here]” or “including only crops planted be-
fore July 1, 2005”2

4. If the language indicating future crops cannot be stricken or limited, are you will-
ing to give the creditor a claim on all crops that you grow until the loan is paid in
full? If the language covering all current crops cannot be limited, are you willing
to give the creditor a security interest in all of your crops on all property?

CAUTION: Watch for “including, but not limited to” language before any list of collat-
eral in a security agreement. This language means that any specified list of collateral
would be considered examples, but the agreement would cover the entire category of
collateral given. If you think a specific list is the only collateral you are giving, be sure
that the agreement really says this.
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action.8! Default is most commonly caused by failure to make loan payments, but any violation
of the loan agreement, promissory note, or security agreement could create a default.

B. Debtor rights and creditor options after default

Before taking any action on the debt, the creditor may be required to serve the debtor with a
farmer-lender mediation notice.5? See Chapter Seven for a detailed discussion of the mediation
process. Farm Credit Services (FCS) borrowers are also entitled to receive a notice of debt re-
structuring before a collection action begins.8> And FSA borrowers should receive a notice of
debt restructuring rights.8

When debtors default on their security agreements, creditors have several different options.

1. Do nothing or work out an agreement

A creditor can wait long past the time of default before trying to collect. For example, if
the collateral is growing crops, the creditor might hold off until the crops are harvested
before trying to enforce the debt.

The creditor also may consider an arrangement with other creditors to extend or rear-
range payments. Some creditors may be especially willing to try this if they will get
more under a modified agreement than they would get if the debtor filed a bankruptcy
petition.

2. Sue for the amount owed

The creditor may attempt to collect by filing a lawsuit for the amount owed.%> Creditors
are more likely to try this tactic if seizing and selling the collateral will not bring enough
proceeds to cover the debt and the debtor has other assets available that could be tar-
geted in a court action for a judgment lien. Such lawsuits are discussed in Chapter Five.

3. Accelerate the debt

Sometimes the secured creditor accelerates a loan in default. As discussed earlier, for a
creditor to have this power, the loan agreement, promissory note, or security agreement
must include an acceleration clause, and the creditors must accelerate in good faith,
meaning that the creditor believes payment on the debt is not likely.8¢

4. Take possession of the collateral

Unless the security agreement says otherwise, a creditor may take possession of the col-
lateral if there is a default.8” In some cases, the creditor may take the collateral without

81  Minn. Stat. § 336.9-601. Creditors are able to demand that debtors follow security agreements
strictly. Brown v. Weeres Indus., Inc., 375 N.W.2d 64 (Minn. Ct. App. 1985).

82  Minn. Stat. § 336.9-601(h)-(i).

83  Minn. Stat. § 336.9-601(h)-(i).

84 7 C.F.R. pt. 1951, Exhibit A to subp. S. (2003).

85  Minn. Stat. § 336.9-601(a)(1).

86  Minn. Stat. § 336.1-208; Sheet Metal Workers Local No. 76 v. Hufnagle, 295 N.W.2d 259 (Minn. 1980).

87  Minn. Stat. § 336.9-609.
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ways, however. A creditor fearing bankruptcy might try to take the property all the
more quickly. Bankruptcy is discussed in more detail in Chapter Eight.

2. Self-help repossession

If there is a default, a secured creditor may simply take possession of the collateral.®®
There are significant limits on this power of “self-help repossession.”*0

a. Creditor may not “breach the peace”

In a self-help repossession, creditors may not breach the peace.”! A breach of the
peace is not defined in the statute. Minnesota courts, however, tend to be quite
strict with creditors in this regard.??> Creditors taking possession of collateral in a
public place or from a driveway probably will not be considered to have breached
the peace.?? To the extent that a creditor uses physical force, makes threats, tres-
passes, breaks locks, or enters buildings, however, the action begins to look more
like a breach of the peace.”

If the debtor tells the creditor not to take the property, the creditor must give up
self-help repossession.”> For example, if you send a creditor a letter—by certified
mail, return receipt requested—saying that the creditor does not have permission to
self-help repossession, this might prevent the creditor from taking possession, at
least for the time being. A copy of the letter should be kept in your records. If the
security agreement grants the creditor self-help repossession rights, the letter is suf-
ficient to revoke this consent.%

b. Creditor must give notice of strict enforcement if it accepted late payments in
the past

If a creditor falls into a pattern of accepting late payments from the debtor, the
creditor cannot suddenly take possession of collateral upon default without letting
the debtor know that the security agreement will now be enforced strictly.?”

3. Court-ordered assistance — replevin and claim and delivery

If creditors do not use self-help repossession, they may instead seek a court order allow-
ing them to take possession of the collateral. To do so, creditors file a special kind of law-
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Minn. Stat. § 336.9-609(a).

Steichen v. First Bank Grand, 372 N.W.2d 768 (Minn. Ct. App. 1985).

Minn. Stat. § 336.9-609(b)(2). Parties are not allowed to alter by contractual agreement the creditor’s
duty to not breach the peace. Minn. Stat. § 336.9-603(b).

Bloomaquist v. First Nat’l Bank of Elk River, 378 N.W.2d 81 (Minn. Ct. App. 1985).

James v. Ford Motor Credit Co., 842 F. Supp. 1202, 1208 (D. Minn. 1994).

Clarin v. Norwest Bank, No. 97-2003 (D. Minn. March 8, 1999) (unpublished); Akerlund v. TCF Nat’'l
Bank, No. 99-1537 (D. Minn. June 11, 2001) (unpublished).

James v. Ford Motor Credit Co., 842 F. Supp. 1202 (D. Minn. 1994); Bloomquist v. First Nat’l Bank of Elk
River, 378 N.W.2d 81 (Minn. Ct. App. 1985).

Bloomquist v. First Nat’l Bank of Elk River, 378 N.W.2d 81 (Minn. Ct. App. 1985).

Cobb v. Midwest Recovery Bureau Co., 295 N.W.2d 232 (Minn. 1980); Robinson v. Mack Trucks, Inc., 426
N.W.2d 220 (Minn. Ct. App. 1988).
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suit that does not involve a full trial.”® Two steps are involved. First, in a replevin action,
the creditor gets the court to agree that the creditor probably has the right to the collat-
eral. Second, in a claim and delivery action, the court gives the creditor permission to
take the property.”

a. Summons and complaint

Creditors start the lawsuit by delivering a summons and complaint to the debtor
and by filing the complaint with the court.’® The debtor has 20 days from the day
the summons is received to file an answer with the court.19! Although debtors are
allowed to represent themselves in a replevin action, to be most effective, debtors
probably need the help of a lawyer to determine how best to answer the complaint.

To get a court order for possession of collateral, the creditor asks the court for per-
mission to take the property.192 In some circumstances, a court will issue an order
without any notice to the debtor. Usually, however, courts do not issue an order
until after the debtor has received notice and a hearing has been held.!%

b. Creditor notice

In the vast majority of replevin actions, the debtor receives a notice explaining what
the creditor is trying to do, and the court then holds a hearing that the debtor may
attend.104

If a hearing is to be held, the creditor will serve the debtor with notice of the date,
time, and place of the court’s hearing and will include with it legal papers explain-
ing why the creditor thinks it should be able to take the property.105

c. The hearing

The replevin hearing will not be a full trial. Instead, both sides briefly argue their
points, and the court will make a decision based mainly on whether the creditor
would be likely to win the case in a full trial.1% Unless the debtor has a very strong
argument—for example, that the security agreement is not legally valid, or that the
debtor is not really in default—courts tend to find that the creditor would be likely
to win in a full trial and award the creditor the right to take the property immedi-
ately.
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99

100
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102
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The lawsuit probably will be filed in either district or county court, although it could be in concilia-
tion court or federal court. Minn. Stat. §§ 487.15, 487.23, subd. 8.

Minn. Stat. § 565.23.

Minn. Stat. § 565.23, subds. 1, 2.

Minn. R. Civ. P. 12.01.

Minn. Stat. §§ 565.23, 565.24.

Minn. Stat. § 565.23, subd. 3.

Minn. Stat. § 565.23, subd. 2.

Minn. Stat. § 565.23, subd. 2.

Minn. Stat. § 565.23, subd. 3.
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In a few cases, even if the court is convinced that the creditor would probably win
in a full trial, the court lets the debtor keep the property, at least temporarily.107 If
this happens, the court might order the debtor to make a partial payment into es-
crow or post a bond.108

Usually, if debtors want to keep the property until a full trial is held to resolve the
issue, they must post a large bond.!® A narrow exception allows some debtors to

keep or get back the property for up to six months without a bond if they depend
on the property to make a living.110

d. Replevin actions without prior notice

In certain situations, it is possible for a court to allow a creditor to take the collateral
prior to a replevin hearing.!1! A court will only allow pre-hearing seizure of collat-
eral if the creditor can show the court that: (1) the creditor is likely to be awarded
possession at the hearing; (2) the creditor cannot contact the debtor or the creditor
has reason to fear that if the debtor knew about the hearing, the debtor would
wrongfully keep the creditor from taking the property; and (3) the creditor will suf-
fer irreparable harm if it cannot take the property before the hearing.!? As long as
the creditor can find the debtor with reasonable effort, a court will only allow
pre-hearing seizure of collateral when the court believes the debtor is about to
destroy, hide, or secretly sell the property or act in a similarly fraudulent way.13
The Minnesota Supreme Court has held that a creditor may only seek pre-hearing
seizure of collateral if the creditor has first commenced an action against the debtor
for recovery of the debt.!* The Supreme Court of the United States has also warned
that replevin actions without prior notice can violate the debtor’s constitutional
right to due process.!1>
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Minn. Stat. § 565.23, subd. 3. Debtors can keep the property, at least temporarily, if they can show
that: (1) they have a reasonable defense to the creditor’s claims that needs to be sorted out in a full
lawsuit; (2) even if the creditor posts a bond to protect the value of the property, this will not be
enough to protect the debtor; and (3) the harm suffered by the debtor if the property is taken would
be substantially worse than the harmed suffered by the creditor if the property is not taken.

Minn. Stat. § 565.23, subd. 4.

Minn. Stat. §§ 565.23, subd. 5, 565.25, subd. 2; Westbrook State Bank v. Aetna Casualty & Surety Co., 437
N.W.2d 738 (Minn. Ct. App. 1989).

Minn. Stat. §§ 565.25, 565.251, 565.23, subd. 4; Bio-Line, Inc. v. Wilfey, 366 N.W.2d 662 (Minn. Ct. App.
1985). To keep the property under this exception, debtors must be unable to make required pay-
ments because of unforeseen economic circumstances beyond their control, must insure the prop-
erty, and must make periodic payments to the creditor. Otherwise, the bond will be either 1.25 times
the fair market value of the property or 1.5 times the value of the creditor’s claim, whichever is less.
Minn. Stat. § 565.24, subd. 2.

Minn. Stat. § 565.24, subd. 2.

Minn. Stat. § 565.24, subd. 2.

First Nat’l Bank of Deerwood v. Gregg, 556 N.W.2d 214 (Minn. 1996). That is, the court held that Minn.
Stat. § 565.24, subd. 2, allows for claim and delivery prior to notice and hearing of the motion for
claim and delivery, but it does not allow claim and delivery prior to notice and hearing of the un-
derlying action.

Fuentes v. Shevin, 407 U.S. 67 (1972).
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e. If the creditor wins possession at the hearing

If the court decides that the creditor should get possession of the property, the court
will order the sheriff to seize the property and give it to the creditor and may order
the debtor to turn over the property or reveal where the property is located.!1¢ The
court’s order will state specifically what property may be taken by the sheriff.11”
Any other property taken must be returned right away. The court may give the
sheriff the power to break into a building to get the property.118

V1. After repossession — what happens to the property

Once creditors get possession of collateral, they either dispose of it and apply the proceeds to
the amount the debtor owes, or they keep it to satisfy all or part of the debt.!” If the collateral is
sold and the proceeds do not cover the debt, the creditor may try to get a deficiency judgment
from the debtor.?0 If the debtor keeps the property, a partial deficiency judgment may be al-
lowed if certain procedures are followed.12!

A. Creditor sells the property

In many cases, creditors sell collateral taken after default.1?2 If so, the creditor must protect and
preserve the property before the sale and must sell it in a commercially reasonable way.!23

1. Auction — public sale

Many creditors selling collateral do so in an auction. The bidding must be open to any-
one.!?* This includes the creditor.

2. Private sale

The creditor may sell the property privately, without competitive bidding, but must still
make a reasonable effort to get the highest price.’?> Creditors may buy the property

116 Minn. Stat. §§ 565.25, 565.26.

117  Minn. Stat. § 565.26, subd. 1(a).

118 Minn. Stat. § 565.26, subd. 2.

119 Minn. Stat. §§ 336.9-610, 336.9-620, 336.9-621, 336.9-624.

120 Minn. Stat. §§ 336.9-608, 325G.22.

121  Minn. Stat. §§ 336.9-620, 336.9-621.

122 Minn. Stat. §§ 336.9-207, 336.9-601, 336.9-610, 336.9-611, 336.9-615.

123 Minn. Stat. § 336.9-610(b).

124 Minn. Stat. §§ 336.9-610(c)(1), 336.9-613(1)(E). According to the Revised Article 9 Official Comments,
“a “public disposition” is one at which the price is determined after the public has had a meaningful
opportunity for competitive bidding.” Rev. § 9-610, Official Comment 7.

125 Minn. Stat. § 336.9-610(c)(2).
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themselves if the collateral is customarily sold in a recognized market or is subject to
widely distributed price quotations.!26

3. Notice to the debtor and other secured creditors

The creditor generally must send the debtor and any secured creditor that has a financ-
ing statement on file a notice explaining the time and place of any auction.?” If the credi-
tor uses a private sale, the notice must include the date after which the property will be
sold.’?8 For non-consumer transactions, notice must be sent ten calendar days or more
before the sale so the debtor can pay the debt, find a friendly buyer, or bid on the prop-
erty.12

4. Commercially reasonable sales

A sale or lease of the collateral—whether through an auction or a private sale—must be
commercially reasonable in every aspect, including the method, manner, time, place,
and terms of the sale.130

a. Burden of proof is on the creditor

It is up to the creditor to prove, if challenged, that the sale was done in accordance
with Minnesota law, thereby creating a presumption that the sale was commercially
reasonable.’3! If the creditor fails to do this—for example, because it did not give
proper notice to the debtor—a court will assume that the sale would have brought
at least as much as the debtor owes.132 If the creditor fails to overcome this assump-
tion in court, the creditor loses the chance for a deficiency judgment and may owe
the debtor damages.13
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128
129
130

131

132
133

Minn. Stat. § 336.9-610(c)(2). A “recognized market” is defined in the Revised Article 9 Official Com-
ments as “one in which the items sold are fungible and prices are not subject to individual negotia-
tion. For example, the New York Stock Exchange is a recognized market. A market in which prices
are individually negotiated or the items are not fungible is not a recognized market, even if the
items are the subject of widely disseminated price guides or are disposed of through dealer auc-
tions.” Rev. § 9-610, Official Comment 9.

Minn. Stat. §§ 336.9-611, 336.9-613; Chemlease Worldwide, Inc. v. Brace, Inc., 338 N.W.2d 428 (Minn.
1983). Debtors signing a default statement waiving this right will not get a notice. Minn. Stat.

§ 336.9-624(a). There may be no notice if the property is perishable, may lose value quickly, or is
customarily sold on a recognized market. Minn. Stat. § 336.9-611(d).

Minn. Stat. §§ 336.9-611, 336.9-613.

Minn. Stat. §§ 336.9-612(b), 336.9-627.

Minn. Stat. § 336.9-610(b). The right to a commercially reasonable sale may not be waived by the
debtor. Minn. Stat. § 336.9-602(7). Under Revised Article 9, parties may determine by agreement
how the commercially reasonable standards are to be measured, and this agreement will be upheld
if the standards are not manifestly unreasonable. Minn. Stat. § 336.9-603(a).

Chemlease Worldwide, Inc. v. Brace, 338 N.W.2d 428 (Minn. 1983); Ford Motor Credit Co. v. Hertzberg,
511 N.W.2d 25 (Minn. Ct. App. 1994); Karlstad State Bank v. Fritsche, 374 N.W.2d 177 (Minn. Ct. App.
1985).

Chemlease Worldwide, Inc. v. Brace, 338 N.W.2d 428 (Minn. 1983).

Minn. Stat. §§ 336.9-625, 336.9-627; Total Equip. Leasing v. LaRue Inv. Corp., 357 N.W.2d 347 (Minn. Ct.
App. 1984). The debtor’s right to damages may not be waived. Minn. Stat. § 336.9-602(13). Some-
what different rules apply for consumer goods.
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b. Low price does not always make the sale unreasonable

The fact that the collateral could have brought a better price with a different sale
method, or with a sale at a different time, does not necessarily mean that the sale is
commercially unreasonable.13+

c. If there is a recognized market for the property

If a recognized market exists for the collateral—for example, corn has a recognized
market—and the creditor sells the property in the usual manner in that market or
sells the property somewhere else for the same price that the property would have
brought in that market, the price aspect of the sale is commercially reasonable.!3

d. If there is no recognized market for the property

If there is not a recognized market for the collateral, the creditor must sell the prop-
erty using the reasonable commercial practices that dealers of that type of property
use.136

5. Proceeds from the sale of the property — surplus and deficiency

Proceeds from the sale of the property go first to the reasonable expenses of taking pos-
session of the property and selling or leasing it.3” This may include reasonable attor-
neys’ fees and legal expenses if they are provided for in the security agreement.!3 The
rest of the proceeds go to pay the debt owed to the creditor who took the property, and
then, upon a written demand by other creditors, any excess is paid to other creditors
who had a security interest in the property.!3° The debtor gets any remaining money.140

If the proceeds do not cover the amount the debtor owes the creditor, the creditor may
try to get the balance from the debtor through a deficiency judgment.’#! To get a defi-
ciency, the creditor has the burden of proof to show that the sale of the collateral was
commercially reasonable.4?
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Minn. Stat. § 336.9-627(a); Fedders Corp. v. Taylor, 473 F. Supp. 961 (D. Minn. 1979); Citizen’s Nat'l
Bank of Willmar v. Taylor, 368 N.W.2d 913 (Minn. 1985).

Minn. Stat. § 336.9-627(b).

Minn. Stat. § 336.9-627(b)(3); Piper Acceptance Corp. v. Yarbrough, 702 F.2d 733 (8th Cir. 1983). The Su-
preme Court of North Dakota concluded that there is not a recognized market for either livestock or
farm machinery. State Bank of Tomner v. Hausen, 302 N.W.2d 760 (N.D. 1981).

Minn. Stat. §§ 336.9-608, 336.9-615.

Minn. Stat. § 336.9-615(a)(1).

Minn. Stat. § 336.9-615(a)(3).

The right to a surplus may not be waived. Minn. Stat. § 336.9-608(a).

Minn. Stat. § 336.9-608; Fedders Corp. v. Taylor, 473 E. Supp. 961 (D. Minn. 1979).

Minn. Stat. §§ 336.9-608(a)(3), 336.9-627.
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B. Creditor decides to keep the property

A creditor sometimes decides to keep collateral in satisfaction of all or part of the debt.!43 Prior
to doing so, the creditor must send a notice to the debtor explaining this decision.!4 Additional
notices must be sent to guarantors who are liable for any of the debtor’s debt and any other
secured creditor who has filed a financing statement.!4> The debtor may object—and force the
creditor to dispose of the property—by sending a written notice to the creditor within 20 calen-
dar days after the creditor mailed the debtor’s notice.!#¢ Guarantors and other secured parties
also must object within 20 calendar days after the creditor mailed a notice to those parties.!4
Creditors receiving a debtor’s objection must then dispose of the property using commercially
reasonable means, as described above.!48 If the debtor does not object, the creditor can keep the

property.

Under Revised Article 9, secured creditors keeping collateral may seek a deficiency judgment
against the debtor if the debtor receives from the creditor a written proposal that the creditor
will accept the collateral in partial satisfaction of the debt, and then the debtor consents to the
proposed partial satisfaction.’® Guarantors and other secured creditors who have filed financ-
ing statements must also consent to the creditor keeping the collateral as partial satisfaction of
the debt.150

VII. Debtor redemption rights

Debtors have the right to get their property back from a secured creditor by redemption up un-
til the time when the creditor disposes of the property, has contracted to dispose of it, or has
gained the right to keep the property by sending the debtor the proper notice described
above.!5! Debtor redemption rights may only be waived in writing and may not be waived until
after the default.1>2

143 Minn. Stat. §§ 336.9-620, 336.9-622. Revised Article 9 allows for partial satisfaction of the debt, while
prior Minnesota law provided that the creditor could propose to keep the collateral only for full sat-
isfaction of the debt. Debtor rights related to a creditor keeping collateral in satisfaction of the debt
may not be waived. Minn. Stat. § 336.9-602(10). Different rules apply if the property is a consumer
good. See Minn. Stat. §§ 336.9-620(g), 325G.21, 325G.22.

144 Minn. Stat. §§ 336.9-620, 336.9-102(66). A proposal to a debtor need not take any particular form, as
long as it sets out the terms under which the secured party is willing to accept collateral in satisfac-
tion of the debt. Rev. § 9-620, Official Comment 4.

145 Minn. Stat. § 336.9-621(a).

146 Minn. Stat. § 336.9-620(c)(2)(C).

147 Minn. Stat. § 336.9-620(d)(1). Other parties who were not entitled to receive notification must object
within 20 days after the last notification was sent to guarantors and other secured parties or if notifi-
cation was not sent before the debtor consents to the acceptance. Minn. Stat. § 336.9-620(d)(2); Rev.
§ 9-620, Official Comment 8.

148 Minn. Stat. §§ 336.9-620, 336.9-610, 336.9-627.

149 Minn. Stat. § 336.9-620(c).

150 Minn. Stat. § 336.9-621(b).

151 Minn. Stat. § 336.9-623.

152 Minn. Stat. § 336.9-624(c).
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To redeem property, debtors pay the creditor: (1) the amount owed on the debt; (2) the credi-
tor’s expenses for seizing and storing the collateral; and (3) if the security agreement provides
for them, the creditor’s attorneys’ fees and legal expenses.!53

VIIl. Getting new credit

Once much of a farmer’s property serves as collateral, it can be harder to get operating credit.154
The key in the mind of potential creditors is priority. Unsecured creditors know that under the
UCC priority rules, a secured creditor will generally be paid first if the debtor defaults. This sec-
tion discusses some ways that debtors can help new creditors jump ahead in the line of priority.
Three possible methods are to: (1) seek a subordination from a present creditor, (2) use the UCC
priority rules that favor some new creditors, or (3) use statutory liens—such as landlords’
liens—that can automatically place a new creditor in a high priority. There are advantages, dis-
advantages, and technical rules about using these devices. The following discussion explains
some of the basics.

Getting new credit

In order to get new credit, farmers with existing security agreements
may try using:
1. Subordination agreements.
2. UCC creditor priority rules.
a. Purchase-money security interests.
b. Purchase-money security interests for livestock pur-
chases.
c. Standard UCC security interests.
3. Statutory liens.

A. Subordination agreements

In a subordination agreement, a current creditor voluntarily allows another creditor to move
ahead in priority. Since subordination agreements are voluntary, debtors often need to convince
creditors that it is in the best interests of everyone involved to grant the subordination. For ex-
ample, a bank with a first priority claim on a crop might be willing to subordinate its interest to
an input supplier, especially if the new loan amount is relatively small and the input is essential
to getting the crop in. Subordination agreements should always be in writing. If the creditor is
FSA, in many cases the debtor will be entitled to a subordination if certain conditions are met.!5

153  Minn. Stat. § 336.9-623(b)(2).

154 The Minnesota Attorney General’s Office has a publication entitled The Credit Handbook, which dis-
cusses how to use credit. The handbook is available by calling the Minnesota Attorney General’s
Office at 1-800-657-3787 or on the Internet at http:/ /www.ag.state.mn.us/consumer/finance/
CreditHnbk/.

155 7 C.F.R.§1965.12 (2003); 7 C.E.R. § 1962.30. (2003).
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B. UCC creditor priority rules

The UCC creditor priority rules that cause problems for debtors seeking new credit can them-
selves be useful for debtors seeking new credit. Usually, priority among creditors is based on
timing: the first creditor to gain a security interest in the collateral and to properly file the docu-
ments gets first priority in the collateral.’>® UCC rules can sometimes be used to move creditors
up the priority list and help get farmers new credit. These include: purchase-money security in-
terests, agricultural input liens, and standard security agreements.

1. Purchase-money security interests

A purchase-money credit arrangement exists when a creditor loans a debtor money to
purchase personal property and that personal property is used as collateral for repay-
ment of the loan.’” A security interest held by a purchase-money creditor is a pur-
chase-money interest, which gives the creditor first priority in the acquired personal
property, even if other creditors have already filed valid financing statements giving
them an interest in the debtor’s property.1> For example, even if a bank has a valid secu-
rity agreement that claims all of your machinery as collateral, including machinery ac-
quired in the future, if the machinery dealer sells you a new tractor on credit, the dealer
can usually get the top priority claim in that particular tractor.

Revised Article 9 includes language that is intended to preserve the priority status of
purchase-money security interests for non-consumer transactions even if the debt is refi-
nanced or cross-collateralized.’ In case of refinancing, however, the priority status only
applies to the amount that is carried over from the original purchase-money arrange-
ment.1®0 The comments to Revised Article 9 provide an example of this involving a
$10,000 loan secured by a purchase-money security interest. Imagine that the original
creditor agrees to refinance the loan and advance the debtor an additional $2,000 se-
cured by the same collateral. In this situation, the creditor will keep its purchase-money
priority status, but only up to $10,000—the amount of its original purchase-money inter-
est.101 The clearer language under Revised Article 9 establishing priority for pur-
chase-money security interests that survives refinancing may mean that creditors will be
more willing to provide purchase-money credit.

2. Purchase money security interests for livestock purchases

Revised Article 9 creates a new priority rule for purchase-money security interests in
livestock that is similar to the general purchase-money priority rule described above.162
A creditor’s security interest in livestock will be considered a purchase-money security

156
157

158
159
160
161
162

Minn. Stat. § 336.9-322.

Minn. Stat. § 336.9-103. For an overview of recent changes in purchase money security interests, see
Keith G. Meyer, A Primer on Purchase Money Security Interests Under Revised Article 9 of the Uniform
Commercial Code, 50 KAN. L. REV. 143 (Nov. 2001).

Minn. Stat. § 336.9-324(a).

Minn. Stat. § 336.9-103(f).

Minn. Stat. § 336.9-103(e).

Rev. § 9-103, Official Comment 7(a).

Minn. Stat. § 336.9-324(d).
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interest when: (1) the creditor provides financing for the livestock purchase and files a fi-
nancing statement identifying the livestock as collateral before the debtor receives pos-
session of the livestock, (2) the creditor sends written notice of its interest to the debtor’s
other creditors who claim an interest in the livestock, (3) the notice is received by the
other creditors within six months before the debtor receives possession of the livestock,
and (4) the notice states that the creditor sending the notice expects to acquire a pur-
chase-money security interest in the debtor’s livestock and then describes the live-
stock.163

If the creditor satisfies these requirements, its purchase-money security interest in live-
stock will have priority over any other security interests in the same livestock and also
over any security interests in proceeds from the livestock.!®* By providing for pur-
chase-money security interests in livestock, Revised Article 9 gives creditors who finance
livestock purchases priority over all other secured creditors who claim an interest in the
livestock. If the debtor defaults on the debt, the purchase-money creditor should be the
tirst to be paid.165

3. Creditors can take a standard UCC security interest

Unsecured creditors can usually take a standard UCC security interest in the debtor’s
crops or other property.1¢ That turns them into secured creditors. Creditors need to get
a security agreement signed and file the proper papers. The advantage for the creditor is
that it gives the creditor a higher priority than all unsecured creditors and later secured
creditors. This strategy most likely makes sense if a fairly large sum of money will be
owed—for example, rental payments to a landlord.

C. Statutory liens

Statutory liens can help farmers get credit because they allow the farmer to give a high priority
to creditors who could not otherwise get a high priority. Sometimes this higher priority can con-
vince someone to provide services, inputs, or rental land even though many of the farmer’s as-
sets and future crops are tied up as collateral. Examples of statutory liens in Minnesota include
landlords’ liens, mechanics’ liens, and emergency veterinarians’ liens.

1. Introduction

In general, statutory liens give the creditor a higher priority in two ways. First, the lien
places the creditor ahead of any other unsecured creditors. Second, the lien puts the
creditor ahead of secured creditors who have not yet legally finalized—the legal term is
“perfected”—their claim on the debtor’s property. The statutory lien, in other words,
turns an unsecured creditor into a secured creditor. Some statutory liens, such as the
landlord’s lien, put the new creditor ahead of other already secured creditors as well.16”

163
164

165
166
167

Minn. Stat. § 9-324(d), (e).

Minn. Stat. §§ 336.9-315, 336.9-324(d), 336.9-327. The interest in proceeds would still lose out to a
perfected interest in the debtor’s deposit accounts.

Rev. § 9-324, Official Comment 10.

Minn. Stat. § 336.9-102(a)(72)-(73).

Minn. Stat. §§ 336.9-322(g), 336.9-317(a), 514.964, subd. 7, 514.966, subd. 8.
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a. Possible disadvantages to statutory liens

Although the statutory liens discussed here can help farmers, they also carry some
possible disadvantages. First, statutory liens create security interests, and, as the
above sections in this chapter explain, creditors with security interests have several
possible remedies if the debtor defaults, which are not available to unsecured credi-
tors.1%8 Second, it may be the case that other agreements the farmer has
signed—possibly including mortgages, contracts for deed, and other security agree-
ments—will go into default if certain statutory liens are filed against the farmer. As
always, it is important to read all agreements closely.

b. Filing lien statements or financing statements

Statutory liens are automatic. After a time, however, each expires unless the credi-
tor files a lien statement or, for those liens covered by Revised Article 9, a financing
statement.1® Creditors should therefore make sure to file within the time provided.
The requirements for what must be included in a lien statement or financing state-
ment vary somewhat, so farmers who are also creditors—for example landlords—
will likely want to get some legal advice about what exactly to include in the state-
ment and where to file. In general, lien statements and financing statements are
valid even if they contain some minor mistakes.!”0 Creditors should also file lien no-
tices in the Centralized Filing System.17!

2. Agricultural liens and Revised Article 9

Certain agricultural liens—such as landlord’s liens, agricultural input liens, breeders’
liens, and emergency veterinarians’ liens—are covered by Revised Article 9.172 This
means these agricultural lienholders must file a financing statement to ensure the lien’s
priority against other creditors.1”> Minnesota had already required persons with agricul-
tural lien claims to file lien statements in order to gain priority against the farmer’s other
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170

171
172
173

Minn. Stat. §§ 514.964, subd. 9, 514.966, subd. 10. For certain agricultural liens, the enforcement rules
of Revised Article 9 apply.

Minn. Stat. §§ 336.9-310(a), 514.964, subd. 5, 514.966, subd. 6.

Minn. Stat. §§ 336.9-506, 514.08, subd. 1(1), 514.74; Bierlein v. Gagnon, 96 N.W.2d 573 (Minn. 1959);
Standard Lumber Co. v. Alasker, 289 N.W. 827 (Minn. 1940); S.H. Bowman Lumber Co. v. Pierso, 180
N.W. 106 (Minn. 1920). Most liens should be filed according to Minn. Stat. § 336.9-501. Mechanics’
liens should usually be filed with the county recorder where the real estate is located. If the property
is registered (sometimes known as Torrens property), filing should be with the registrar of titles.
Minn. Stat. §§ 514.08, subd. 1, 514.12, subd. 1; David Thomas Companies v. Voss, 517 N.W.2d 341
(Minn. Ct. App. 1994).

Minn. Stat. §§ 336A.03, 336A.04, 336A.05.

Minn. Stat. §8§ 336.9-102(a)(5), 336.9-109(a)(2).

Minn. Stat. § 336.9-310(a).
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creditors. However, the inclusion of agricultural liens within Revised Article 9 will bring
changes in the rules governing those liens.”* Minnesota’s state-specific agricultural lien
statutes will still control what types of agricultural liens can be obtained and which agri-
cultural liens will have special priority, but Revised Article 9 will generally control the
lien filing requirements.'”> For example, to have priority over secured creditors and
other lienholders, a landlord in Minnesota must now file a UCC-1 financing statement in
the Secretary of State’s Centralized Filing System.17¢

The inclusion of agricultural liens under Revised Article 9 may create two possible areas
of confusion that can affect creditors” willingness to extend credit to farmers. The first
area of uncertainty may arise if there are inconsistencies between Revised Article 9 and
the state agricultural lien statutes establishing lien priority and filing requirements. If
these inconsistencies exist, creditors may feel uncertain how to ensure their priority in-
terest in farm collateral and may be less willing to extend credit. Such inconsistencies in
Minnesota law were addressed by legislation enacted during the 2001 session intended
to provide a more simplified and consolidated agricultural lien priority structure and re-
quiring agricultural lienholders to comply with Revised Article 9 filing, enforcement,
and transition procedures.!””

The second area of uncertainty may arise if input providers or landlords do not know
how to comply with Revised Article 9’s filing or enforcement rules. These creditors may
be unwilling to continue to use a lien as assurance of repayment. For example, input
providers or landlords who do not change their practices to reflect the requirements of
Revised Article 9 may mistakenly think that their lien priority is secure even though
they have not met the filing requirements, may not understand how to protect their in-
terests against other creditors, or may fail to provide a termination statement when the
farmer makes full payment for the service or input.

Farmers who want to ensure that their lienholders continue to have priority claims to
their collateral may want to consider alerting their landlords and farm input providers
that their ability to obtain payment priority may be altered because of Revised Article 9.
This can be a difficult topic to raise, especially when the farmer is a relative or neighbor
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For an overview of agricultural liens and Revised Article 9 issues, see, generally, Susan A. Schnei-
der, Statutory Agricultural Liens Under Revised Article 9 of the Uniform Commercial Code, NATIONAL
AGLAW CENTER (Mar. 2002), available at http:/ /www.nationalaglawcenter.org/publications/arti-
cles/schneider.pdf; Donald W. Baker, Some Thoughts on Agricultural Liens Under the New U.C.C.
Article 9,51 ALA. L. REV. 1417 (2000); Scott J. Burnham, Agricultural Liens Under Revised Article 9, 63
MONT. L. REV. 91 (2002); Jo. M. Pasqualucci, Revised Article 9 in South Dakota With Emphasis on Newly
Included Agricultural Liens, 46 S.D. L. REV. 449 (2000); and John Mark Stephens, Boon or Boondoggle?
Proposed Article 9 Revisions Incorporate Statutory Agricultural Liens for Better, Not Worse, 30 TEX. TECH.
L. REV. 1199 (1999).

Minn. Stat. §§ 336.9-322, 336.9-334.

Minn. Stat. §§ 514.964, subd. 5, 514.966, subd. 6.

2001 Minn. Laws ch. 57 (H.F. 285) (codified at Minn. Stat. §§ 514.963, 514.964, 514.965, 514.966).
Phillip L. Kunkel and Scott T. Larison, Agricultural Liens in Minnesota, UNIVERSITY OF MINNESOTA
EXTENSION (Oct. 2001) available at http:/ /www.extension.umn.edu/distribu-
tion/businessmanagement/DF7682.html.
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of the landlord or input provider. If financial problems arise, however, and the farmer
cannot pay all incurred debts, these same relatives and neighbors face being near the
end of the line to receive payments instead of near the top if they do not comply with
new filing requirements. Lienholders can fix this potential problem through the simple
filing of a financing statement in the designated government office.

3. Landlord’s lien

Among the most important statutory liens for farmers is the landlord’s lien. By properly
filing such a lien, the landlord can take a top priority claim over secured creditors in
crops grown on rented land.1”8 The lien is for the amount of unpaid rent.'” The lien cov-
ers crops produced on the leased land during the crop year as well as their products and
proceeds.!8 The landlord must file a financing statement within 30 days after the crops
begin growing.18!

Landlords can also take a standard UCC security interest in crops as collateral for rental
payments.'82 Although there can be advantages for the landlord in filing a standard
UCC financing statement, the statutory landlord’s lien usually gives the landlord a
higher priority.183 Some landlords will want to do both.

4. Harvester’s lien

A person who owns or is hired to operate machinery used in harvesting crops gets a lien
against the harvested crops for the value of the service provided.'$ To preserve the lien,
the creditor must file a financing statement within 15 calendar days of finishing the
work.18> The lien has priority over other liens, except a perfected crop input lien for the
reasonable cost of the seed from that crop and a perfected landlord’s lien in the same
crop.!8¢ If more than one harvester’s lien exists, the conflicting harvester’s liens rank
equally in proportion to the value of the service provided.!s”
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Minn. Stat. §§ 514.964, subd. 7(a), 336.9-334(i).

Minn. Stat. § 514.964, subd. 1.

Minn. Stat. § 514.964, subd. 4.

Minn. Stat. § 514.964, subd. 5(b). The financing statement should be filed in the same manner as a
UCC security interest is filed.

The landlord should file a standard security agreement, financing statement, and an effective fi-
nancing statement, which should include a description of the land and the crop years. Minn. Stat.
§§ 336.9-203, 336.9-502, 336.9-504.

Unlike a statutory lien, the UCC security interest may be filed at any time and can claim other prop-
erty as collateral.

Minn. Stat. § 514.964, subd. 2. This can include harvesting, grain drying, baling, and other tasks.
Minn. Stat. § 514.964, subd. 2(a).

Minn. Stat. § 514.964, subd. 5(c).

Minn. Stat. § 514.964, subd. 7(b).

Minn. Stat. § 514.964, subd. 7(c).

o~~~
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5. Crop production input lien

Suppliers of crop production inputs get a lien against the crops they helped produce.!8
Crop inputs include not only seed and fertilizers but also fuel and customized labor. The
amount of the lien is the unpaid retail cost of the crop production input provided.’® To
preserve the lien, suppliers must file a financing statement within six months after the
last input was furnished.’0 A crop production input lien puts the creditor above other
unsecured creditors and in some cases may move the creditor ahead of already secured
creditors.11

6. Veterinarian’s lien

A veterinarian who provides emergency services gets a lien on the animals for the value
of the services provided.!2 To preserve the lien, the veterinarian must file a financing
statement within 180 calendar days after the service was provided.'?3 Upon filing, the
veterinarian will have a perfected veterinarian’s lien that will have priority over all se-
cured creditors” and agricultural lienholders’ claims in the same animals.?* If more than
one veterinarian’s lien is filed, priority is determined by the order of filing.1%>

7. Feeder’s lien

A person who stores, cares for, or contributes to the keeping, feeding, pasturing, or other
care of animals at the request of the animals” owner has a lien upon the livestock for the
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Minn. Stat. § 514.964, subd. 3. Crop production inputs are defined broadly. Minn. Stat. § 514.963,
subd. 5. Crop production inputs include agricultural chemicals, seeds, petroleum products, the cus-
tom application of agricultural chemicals and planting of seeds, and labor used in preparing the
land for planting, cultivating, growing, producing, harvesting, drying, and storing crops or crop
products.

Minn. Stat. § 514.964, subd. 3(a).

Minn. Stat. § 514.964, subd. 5(d).

Minn. Stat. § 514.964, subd. 3. Suppliers have the option of sending to the other secured creditors a
lien notification statement explaining that the supplier has a crop input lien. The other creditors
may either let the supplier keep the lien or instead promise to pay the supplier directly. Creditors
ignoring the notice lose priority to the supplier. Minn. Stat. § 514.964, subd. 3(f). In Tracy State Bank
v. Tracy-Garvin Coop., 573 N.W.2d 393 (Minn. Ct. App. 1998), a creditor with a prior perfected secu-
rity interest in farmer’s property that failed to respond to a grain cooperative’s lien notification
statement regarding an agricultural production input lien (now a crop production lien) lost priority
for the amount of the lien listed in the letter.

Minn. Stat. § 514.966, subd. 1. “Emergency veterinary services” include surgical procedures; admin-
istering vaccines, antisera, antibiotics, and other veterinary services that protect human health; pre-
venting the spread of animal disease; or preserving animals’ health. Minn. Stat. 514.965, subd. 4.
Minn. Stat. § 514.966, subd. 6(a)-(b).

Minn. Stat. § 514.966, subd. 8(a). The emergency veterinarian’s lien does not alter veterinarians’
rights of detainer, lien, and sale of animals under Minn. Stat. §§ 514.18 to 514.22. Minn. Stat.
§514.94.

Minn. Stat. § 514.966, subd. 8(b).
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value of the storage, care or contribution, and any legal charges against the animals.1%
To preserve the lien, the owner must file a financing statement within 60 calendar days
after the last date that feeding services were provided.’” A feeder’s lien will have prior-
ity over secured creditors’” and agricultural lienholders’ claims in the same animals ex-
cept a perfected veterinarian’s lien.1%8 If more than one feeder’s lien is filed, priority is
determined by the order of filing.1%

8. Breeder’s lien

The owner of livestock used for breeding services or any provider of materials used in
artificial insemination has a lien upon the livestock bred and any resulting offspring for
the value of the services provided.2® To preserve the lien, the owner must file a financ-
ing statement within six months after the last date that breeding services were pro-
vided.?’! A breeder’s lien will have priority over secured creditors” and agricultural
lienholders’ claims in the same animals except a perfected veterinarian’s lien and a per-
fected feeder’s lien in the same animals and their products and proceeds.?2

9. Livestock production input lien

Suppliers of livestock production inputs get a lien against the livestock they helped pro-
duce.20? Livestock inputs include feed and labor used in raising the animals.20¢ The
amount of the lien is the unpaid retail cost of the inputs provided.?> To preserve the
lien, suppliers must file financing statements within six months after the last input was
furnished.?0¢ A livestock production input lien puts the creditor above other unsecured
creditors and later secured creditors and in some cases may move the creditor ahead of
already secured creditors.2”
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Minn. Stat. § 514.966, subd. 4. The livestock shoeing lien is now incorporated into the feeder’s lien.
Minn. Stat. § 514.966, subd. 4(a). If the feeding of livestock is done under contract, the person may
also get an agricultural producer’s lien which gives a lien for the contract price of the agricultural
commodity. Minn. Stat. § 514.945. Agricultural producers’ liens are not covered by Revised Article
9, though Revised Article 9 enforcement rules are used. Minn. Stat. § 514.945, subd. 6.

Minn. Stat. § 514.966, subd. 6(e).

Minn. Stat. § 514.966, subd. 8(c).

Minn. Stat. § 514.966, subd. 8(d).

Minn. Stat. § 514.966, subd. 2.

Minn. Stat. § 514.966, subd. 6(c).

Minn. Stat. § 514.966, subd. 7(e).

Minn. Stat. § 514.966, subd. 3.

Minn. Stat. § 514.965, subd. 8.

Minn. Stat. § 514.966, subd. 3(a).

Minn. Stat. § 514.966, subd. 6(d).

Minn. Stat. § 514.966, subd. 3. Suppliers have the option of sending the secured creditors a lien noti-
fication statement explaining that the supplier has a livestock input lien. The other creditors may ei-
ther let the supplier keep the lien or instead promise to pay the supplier directly. Creditors ignoring
the notice lose priority to the supplier. Minn. Stat. § 514.966, subd. 3(f). In Underwood Grain Co. v.
Harthun, 563 N.W.2d 278 (Minn. Ct. App. 1997), a creditor with a prior perfected security interest in
cattle retained priority over the grain company’s agricultural production lien (now a livestock pro-
duction lien) after the creditor refused to issue a letter of commitment.
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10. Mechanics’ liens — real estate

Mechanics’ liens are designed to ensure that laborers and others who work to improve
real estate are paid. Anyone contributing to the improvement of real estate by providing
labor, materials, or machinery for building, repairing, or removing buildings, fences,
ditches, and wells, for example, gets a mechanic’s lien.298 The lien is for the reasonable
value of the work done and of the skill, material, and machinery furnished.?® Unlike
other statutory liens, a mechanic’s lien is a lien against real estate, not personal property
(such as equipment).210 If the lien is not paid, therefore, it follows the real estate and may
make the property difficult to sell. Those claiming a mechanic’s lien must file a lien state-
ment against the real estate within 120 days of finishing the work or providing the mate-
rials.2!1

The mechanic’s lien gives the creditor priority over unsecured creditors and in general
ahead of secured creditors whose mortgage or other documents are filed after the me-
chanic’s lien creditor began working on the property.?12

11. General possessory lien — mechanic’s lien for personal property

Creditors who care for, store, repair, make, or haul personal property have an automatic
lien on that property for the price or value of the work or material 213 This includes, for
example, repair work on machinery. Creditors who have possession of the property may
generally keep it until payment is made and, after 90 days of nonpayment, may sell the
property to pay the debt.?# Creditors losing possession of the property may preserve the
lien by filing a lien statement within 60 calendar days of losing possession.?!5

12.Lien for rental value of farm machinery during farmer-lender mediation

A creditor with a security interest in seasonal use machinery may have a special statu-
tory lien if the farmer defaults on the debt and the debt is mediated in farmer-lender
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Minn. Stat. §§ 514.01 to 514.17; 31 DUNNELL MINN. DIGEST, Mechanics” Liens (4th ed. 1996). An “im-
provement” includes a permanent addition to or betterment of the property that enhances its value
and involves spending of labor or money and is designed to make the property more useful or valu-
able as distinguished from ordinary repairs. Kloster-Madsen, Inc. v. Tafi’s, Inc., 226 N.W.2d 603
(Minn. 1975).

Minn. Stat. § 514.01.

Minn. Stat. § 514.03, subd. 3.

Mechanics’ liens should usually be filed with the county recorder where the real estate is located. If
the property is registered (sometimes known as Torrens property), filing should be with the regis-
trar of titles. Minn. Stat. §§ 514.08, subd. 1, 514.12, subd. 1; David Thomas Companies v. Voss, 517
N.W.2d 341 (Minn. Ct. App. 1994). A person who fails to follow the pre-lien notice statutory require-
ments will not have a valid mechanic’s lien. Niewind v. Carlson, 628 N.W.2d 649 (Minn. Ct. App.
2001).

Minn. Stat. § 514.05, subd. 1.

Minn. Stat. §§ 514.18 to 514.22.

Minn. Stat. § 514.20. As long as possessory lien creditors possess the property, they have priority
over secured creditors. Minn. Stat. § 336.9-333.

Minn. Stat. § 514.18, subd. 2. This part of the lien does not apply to motor vehicles. Minn. Stat.

§ 514.18, subd. 4.
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mediation.?!¢ The lien is for either the total payments needed to bring the debt current
until the end of mediation or the reasonable rental value of the machinery that is used
for field operation during the mediation, whichever is less.?” The lien is on the crops the
farmer produced in the calendar year of the mediation.?8

13. Other statutory liens

Many of the other less well known statutory agricultural liens were incorporated into
the consolidated agricultural lien statutes, including the interests of people who shoe an-
imals and the lien for the service of male animals.? Other statutory liens protect the in-
terests of people who work with logs or timber.220

216 Minn. Stat. § 514.661. The default must be on a purchase money loan or contract. Seasonal use ma-
chinery, for the purpose of this lien, means machinery, equipment, or implements used only for
planting, row crop cultivating, or harvesting. It does not include tractors, tillage equipment, or util-
ity implements used for general farm purposes.

217 Minn. Stat. § 514.661, subd. 2(a).

218 Minn. Stat. § 514.661, subd. 2(b).

219 2001 Minn. Laws ch. 57 (H.F. 285) (repealing Minn. Stat. §§ 514.23, 514.26, 514.62).

220 Minn. Stat. §§ 514.40 to 514.58.
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Chapter Five
Unsecured Credit and Judgments

l. Introduction

Farmers often do business with people or businesses that advance credit, goods, or services
without taking any security interest in the farmer’s property. These are unsecured creditors.
Unsecured creditors cannot simply seize the debtor’s property in case of default, but they may
use other means—for example judgments and garnishment—to take money and property from
defaulting debtors. This chapter discusses unsecured creditors and the legal actions unsecured
creditors may take to collect on unpaid debts.

Dealings with unsecured creditors are often quite informal. To avoid misunderstandings, how-
ever, all agreements should be in writing. Purchasers need clear agreements on exactly what is
being purchased; the cost, including any interest; and the details of delivery and billing.

Il. How creditors get money judgments

Both secured and unsecured creditors can get money judgments against defaulting debtors, but
because unsecured creditors have no other direct way to collect the debt, they are especially
likely to use them. To get a money judgment in Minnesota, a creditor must file a lawsuit against
the debtor seeking payment of the debt. Most often, the case is filed in a Minnesota district
court.! Several steps must be completed for the creditor to get a money judgment.

A. Summons and complaint

To begin a lawsuit for a money judgment, the creditor files a summons and complaint with the
court.? In these documents, the creditor explains why it believes it is owed money by the debtor.
Creditors must also provide a copy of the summons and complaint to the debtor.> Complaints
usually demand that the debtor pay collection costs in addition to the underlying debt. These
costs often include attorneys’ fees, although the creditor might not have a right to attorneys’
fees unless the debtor agreed to be responsible for them in the loan contract.

1 Cases filed in conciliation court and federal court can also lead to money judgments. Minn. Stat.
§§ 491A.01 to 491A.03, 548.11. For information on conciliation court, see GUIDE TO MINNESOTA’S
CONCILIATION COURT (2nd ed. 1998), which is available from local legal services offices.

2 Minn. R. Civ. P. 3.

3 This must be done either by the sheriff or any non-party who is at least 18 years old. Minn. R. Civ. P.
4.02.
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A summons and complaint is “served” on the debtor.* This means that they will be delivered ei-
ther by a sheriff or a private process server. In either case, the server documents the day on
which the papers were served.

In some cases, the creditor’s lawyer will file a money judgment lawsuit in the district court of
the county where that lawyer usually does business. Debtors sued for a money judgment, how-
ever, have a legal right to be sued in the county where they live or where at least “some part” of
the cause of action arose.> Debtors must claim this right within 20 days after the summons is
served.6

B. The debtor’'s answer

After being served with the summons and complaint, the debtor has 20 days to file a legal an-
swer.” In the answer, the debtor makes his or her arguments about the debt and default. A
debtor may argue, for example, that he or she does not really owe the money. Debtors who have
an argument against the creditor about the debt must present it in the answer.8 Debtors are al-
lowed to file an answer and argue on their own behalf in court without a lawyer. Except in con-
ciliation court, however, this is likely to greatly reduce the debtor’s chances of success.

If the debtor does not file a legal answer to the complaint, the court will grant the creditor a
money judgment by default.” It is extremely difficult to overturn a default judgment once it is
entered.!0

C. Judgment

If the court decides the debtor owes the money, or if the debtor fails to answer the complaint,
the court will issue a money judgment in favor of the creditor.

1. Generally enforceable for ten years — renewals possible

Money judgments are effective for ten years.!! If the creditor is unable to recover the
judgment amount within the ten years, the judgment can be renewed.!?

Minn. R. Civ. P. 3, 4.

Minn. Stat. § 542.09.

Minn. Stat. § 542.10; Standslast v. Reid, 231 N.W.2d 98 (Minn. 1975).
Minn. R. Civ. P. 12.01.

Minn. R. Civ. P. 12.02.

Minn. R. Civ. P. 55.01.

0  DUNNELL MINN. DIGEST, Judgments, §§ 4.00, 5.13 (4th ed. 1995).

11 Minn. Stat. §§ 541.04, 548.09, subd. 1, 550.01. This ten-year limit also applies to liens resulting from
the judgment. These judgment lien limits almost certainly do not apply to federal agencies. The
United States government is not bound by a statute of limitations unless Congress requires it. United
States v. Summerlin, 310 U.S. 414, 416-17 (1940). Federal agency collection actions are somewhat lim-
ited by a six-year federal statute of limitations under 28 U.S.C. §§ 2415, 2416 to file an action on a
contract, but the federal government then has at least 20 years to enforce a judgment lien. 28 U.S.C.
§ 3201. Federal agencies can renew this time period to enforce a judgment lien by one additional pe-
riod of 20 years. 28 U.S.C. § 3201(c). See also Department of Treasury, Federal Claims Collection
Standards Workshop (Apr. 4, 2001) at 36, available at http:/ /fms.treas.gov/debt/fccsq%26a.txt.

12 Lyman Lumber Co. v. Favorite Constr. Co., 524 N.W.2d 484 (Minn. Ct. App. 1994).
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2. Enforceable for only three years for farm-related debts

For some farm debts, the enforceability period for money judgments is shorter. A judg-
ment for the unpaid balance of a debt on agricultural property owed by a farm debtor
may not be executed on real or personal property after three years from the date the
judgment was entered.1?

3. Not enforceable against after-acquired property for farm-related debts

Usually when a creditor gets a money judgment, the creditor can enforce the judgment
by seizing and selling property acquired by the debtor both before and after the judg-
ment was issued.!* A judgment for an unpaid debt on agricultural property owed by a
farm debtor, however, cannot be enforced against property that the farm debtor acquires
after the judgment is issued.!®

For this purpose, agricultural property is personal property used in a farm operation,
and a farm debtor is a person who has incurred debt while operating a family farm.'®

4. Likely enforceable against the debtor’s property in other states

A money judgment issued by a court in one state will generally also be enforceable in
another state where a debtor has property.l” Typically, the creditor will not have to file a
new lawsuit but can simply file a certified copy of the original money judgment with the
other state’s court.

13

14
15
16

17

Minn. Stat. § 550.366, subd. 3. The Minnesota Court of Appeals has held that a farmer’s default on a
grain supply contract with an ethanol cooperative created debt involving agricultural personal
property and therefore was subject to the three-year limit on enforcement. Westchester Fire Ins. Co. v.
Hasbargen, 632 N.W.2d 754 (Minn. Ct. App. 2001). These judgment lien limits almost certainly do not
apply to federal agencies. The United States government is not bound by a statute of limitations un-
less Congress requires it. United States v. Summerlin, 310 U.S. 414, 416-17 (1940). Federal agency col-
lection actions are somewhat limited by a six-year federal statute of limitations under 28 U.S.C.

§§ 2415, 2416 to file an action on a contract, but the federal government then has at least 20 years to
enforce a judgment lien. 28 U.S.C. § 3201. Federal agencies can renew this time period to enforce a
judgment lien by one additional period of 20 years. 28 U.S.C. § 3201(c). See also Department of Trea-
sury, Federal Claims Collection Standards Workshop (April 4, 2001) at 36, available at:

http:/ /fms.treas.gov /debt/fccsq%26a.txt.

Minn. Stat. §§ 550.02, 550.03.

Minn. Stat. § 550.366, subd. 3.

“Family farm” includes family farm corporations and authorized farm corporations. Minn. Stat.

8§ 550.366, subd. 1(b), 500.24, subd. 2.

See, for example, Minn. Stat. § 548.27.
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lil. Effects of a money judgment

Once a creditor has a money judgment against the debtor, the creditor is able to take the next
steps toward collecting the debt.
A. Judgment lien

After the court officially finalizes a money judgment—in legal terms, the judgment is said to be
“docketed”—a judgment lien is created in favor of the creditor.'® The lien applies only to real
property of the debtor that does not qualify for an exemption.

1. Only applies to real property

A judgment lien is a lien on real estate. The debtor’s personal property—such as machin-
ery, livestock, vehicles, and household items—is not directly affected.’

Real property vs. personal property

Money judgments affect property differently, depending on
whether it is real property or personal property. In general, real
property includes land and buildings. Personal property includes
most other farm property, such as livestock, machinery, and crops.
Chapter Three discusses the differences in more detail.

2. Does not apply to debtor’s exempt property

The judgment lien only applies to nonexempt property.?0 This means, for example, that
the debtor’s homestead should not be affected by the lien.?! (Exemptions are discussed
later in this chapter starting at page 145.)

18  Minn. Stat. § 548.09, subd. 1. The process is somewhat different for what is known as registered, or
Torrens land. Minn. Stat. §§ 508.25, 508.63, 508A.63. Torrens land, unlike most real estate in Minne-
sota, has a certificate of title issued in favor of the owner of the property. If farmers are not sure
whether their property is Torrens property, they can check with the county registrar of titles where
the original certificate for each property is maintained.

19  Ajudgment lien generally applies to real estate owned at the time the money judgment is docketed,
It also affects the debtor’s interest as a buyer under a contract for deed because the buyer may need
to take action to protect the buyer’s homestead rights to the property. Hook v. Northwest Thresher Co.,
98 N.W. 463 (Minn. 1904).

20  Minn. Stat. §§ 510.01, 510.05.

21  Technically, the judgment is a lien on the homestead property, but the lien is not enforceable under
the Minnesota Constitution. Minn. Const., art. 1, § 12. Even though the judgment lien is not enforce-
able against homestead property, the homestead exemption can be lost if the debtor stops occupy-
ing the property. Minn. Stat. § 510.07, Denzer v. Prendergast, 126 N.W.2d 440, 442-43 (Minn. 1964).
Because of this possibility, the money judgment creates something of a cloud over exempt home-
stead property. Purchasers, for example, may worry that the homestead exemption was at one point
lost before the sale and refuse to buy unless the judgment is paid.
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3. Affects debtor’s rights in the property

The judgment lien does not in itself give the creditor the right to take the real estate, al-
though the creditor may acquire the right later through a sheriff’s levy and sale, dis-
cussed below. The judgment lien does affect the debtor’s rights in the real estate.?? As a
practical matter, as long as the lien is in place, it will be difficult for the debtor to sell the
property or to get a mortgage on it.2> Not only will a debtor be unlikely to be able to use
the property covered by a judgment lien as collateral for future credit, the creation of a
judgment lien against the debtor might put the debtor in default on existing loans.

B. Writ of execution

The most important effect of a money judgment is that it can be used by the creditor to get a
writ of execution.?* A writ of execution is issued by the court and gives the sheriff, the creditor,
or the creditor’s attorney the power to seize and sell the debtor’s property and pay the creditor
the proceeds.?> Unless the debtor appeals the court’s decision to grant a money judgment, a writ
of execution is likely.2e Writs of execution are the legal trigger for sheriff’s sales, garnishments,
and other methods used to seize the debtor’s property and money.

A writ of execution may be delayed if within ten days after the judgment is entered the debtor
files a bond equal to twice the amount of the judgment.?” The bond will delay execution for six
months on the condition that the debtor will pay the judgment amount, with interest, by the
end of the six-month period.2

A writ of execution is valid for 180 days.?? Additional writs may be issued at any time during
the period that a judgment is in effect.

C. Garnishment authorized

Once a creditor has been awarded a money judgment, the creditor has the power to begin the
process of garnishing earnings, money, and property that are held by another party for the
debtor or are owed to the debtor by another party.’0 Garnishment is discussed in detail later in
this chapter at page 136.

22 Minn. Stat. § 548.09, subd. 1; 28 DUNNELL MINN. DIGEST, Judgments § 14.04 (4th ed. 1995).

23 A properly docketed judgment lien gives the creditor priority over later-filed liens, such as mechan-
ics’ liens and other judgment liens. If the debtor later sells the real estate, the purchaser will buy it
subject to the judgment lien. Minn. Stat. § 507.34.

24 Minn. Stat. § 550.01; 22 DUNNELL MINN. DIGEST, Execution § 1.00(a) (4th ed. 1994).

25  Minn. Stat. § 550.04.

26 The Minnesota Rules of Civil Procedure state that the process to enforce a judgment for the payment
of money must be a writ of execution unless the court says otherwise. Minn. R. Civ. P. 69.

27  Minn. Stat. § 550.36. An appeal can also delay execution.

28  Minn. Stat. § 550.36.

29  Minn. Stat. § 550.051, subd. 1.

30  Minn. Stat. § 571.71. Garnishment is authorized even before the money judgment is issued if the
court so orders or the debtor fails to file an answer to the complaint.
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IV. Farmer-lender mediation must be offered before enforcement of a
judgment
If the debtor is eligible for farmer-lender mediation, the creditor must serve the debtor with a

mediation notice before the creditor takes action to enforce a money judgment.3! Mediation is
discussed in Chapter Seven.

V. Enforcing money judgments

There are four ways that a creditor can satisfy its claim under a money judgment: sheriff’s levy
and sale, garnishment, attorney summary execution, and, in rare cases, attachment.

A. Sheriff's levy and sale

A writ of execution typically directs the sheriff to satisfy the judgment by taking and selling the
debtor’s property.3? Technically, this is known as a “sheriff’s levy and sale.”3? The writ can also
order the sheriff to deliver the property to the creditor.3

1. The sheriff's levy

When the sheriff levies upon the debtor’s property, the sheriff has either actually taken
possession of the property or put the property under his or her control. In the time be-
tween a levy and sale, therefore, the debtor’s right to use or sell the property is taken
away. There are several important points to note about this process.

a. Exempt property may not be levied upon

Only some of the debtor’s property can be taken. The law sets aside some property
as exempt from seizure by the sheriff.3> Exemptions are discussed in more detail be-
low starting at page 145.

b. Sheriff may not use force to levy upon property

There are limits on the force the sheriff may use in executing the writ. Sheriffs may
not break into a home, for example, and may not enter the debtor’s home against
the debtor’s will.36

c. Personal property levied upon before real estate

The writ of execution directs the sheriff to satisfy the judgment out of the debtor’s
personal property first.3” If the sheriff cannot find enough nonexempt personal
property to satisfy the debt, the sheriff then levies upon the debtor’s real estate.

31  Minn. Stat. § 550.365.

32 Minn. Stat. § 550.08. If the debtor has property in more than one county, the court may issue a writ
of execution for each county. Minn. Stat. § 550.07.

33 Minn. Stat. § 550.135.

34  Minn. Stat. § 550.03.

35 Minn. Stat. § 550.04(2). Only attached property may be seized by the sheriff.

36  DUNNELL MINN. DIGEST, Execution § 3.04 (4th ed. 1994); Welsh v. Wilson, 24 N.W. 327 (Minn. 1885).

37 Minn. Stat. §§ 550.04 (1), 550.10.
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d. Procedures for levying upon specific types of property

The sheriff will have to follow different procedures depending on the type of prop-
erty being levied upon.

(1) Personal property

In a levy upon personal property, the sheriff usually actually takes the prop-
erty into possession.? If the property is too bulky to be moved easily, the
sheriff may levy upon the property but not actually move it.3° The levy ap-
plies all the same, whether or not the debtor continues to possess the prop-
erty.

(2) Real estate

Real estate is levied upon by the sheriff filing a certificate with the county re-
corder saying that he or she has made a levy upon the real estate.40

(3) Bank deposits

The sheriff may levy upon the debtor’s deposits in a bank or other financial
institution.#! This is done by sending the bank a writ of execution and an ex-
emption notice. If the funds are in the name of a natural person—and not a
business entity—important exemptions apply.*? The sheriff may not take
money from certain income sources—Social Security is one—and there are
limits as to how much the sheriff may take from the debtor’s earnings.*
These exemptions are discussed in detail later in this chapter at page 145.

Within two days after receiving the exemption notice, the bank must send the
debtor two copies of the exemption notice by U.S. mail.# If the debtor does
not return an exemption claim within 14 days after the exemption notice cop-
ies were mailed, the funds are subject to the levy and must be given to the
sheriff within 7 days after the 14-day period has run.#

If the debtor does claim an exemption and gives a copy of an exemption no-
tice to the bank and the creditor’s lawyer, the funds will be claimed as ex-
empt for the debtor.#¢ Within seven days after the date postmarked on the

38  Minn. Stat. § 550.12.

39  Minn. Stat. §§ 550.13, 336.9-501; Springfield Farmers Elevator Co. v. State Bank of Springfield, 360
N.W.2d 402 (Minn. Ct. App. 1985). The sheriff leaves a copy of the writ of execution and a notice ex-
plaining that the property is levied upon and files a notice of the levy at the office of the county re-
corder or the Secretary of State.

40  Minn. Stat. § 550.07.

41 Minn. Stat. §§ 550.143, 550.135, subd. 3.

42 Minn. Stat. § 550.143.

43  Minn. Stat. § 550.143, subd. 3.

44  Minn. Stat. § 550.143, subd. 4.

45  Minn. Stat. § 550.143, subd. 4.

46  Minn. Stat. § 550.143, subd. 4.
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envelope containing the debtor’s exemption claim, the creditor may object to
the exemption by mailing a written objection and the claimed exemption
form to the bank and to the debtor.#” After receiving the objection to exemp-
tion claim, the debtor has ten days to request a hearing.*s The district court
then decides the fate of the levied money.

(4) Earnings

The sheriff may levy upon the debtor’s earnings.*’ This process works very
much like a garnishment, discussed later in this chapter at page 136, except
that the debtor’s earnings are turned over to the sheriff and then to the credi-
tor. In general, when levying upon a debtor’s earnings the sheriff directs an
employer or someone else who owes the debtor money to give the money to
the sheriff. Earnings that may be taken by the sheriff include pay from an em-
ployer as well as payments to a farmer for the sale of agricultural products
such as milk or livestock.>0

(a) Notice

At least ten days before the sheriff serves the writ of execution on the
third party who has the debtor’s earnings, the debtor must receive an
execution exemption notice and a notice warning that the levy may
happen.>!

(b) Exemptions

There are strict limits on the earnings that the sheriff may levy upon.
Earnings exemptions are discussed starting at page 145. For exemp-
tions to work, however, they must be claimed by the debtor.

(c) The levy upon earnings

If the creditor does not receive an exemption statement from the
debtor within ten days after the debtor receives a notice of the earn-
ings levy, the creditor may tell the sheriff to serve the writ of execu-
tion on whomever is holding the debtor’s earnings.>? The creditor
must then send another notice to the debtor within the next five days,
along with a copy of all of the legal papers used to take the debtor’s
earnings.»
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Minn. Stat. § 550.143, subds. 5-7.

Minn. Stat. § 550.143, subds. 7-8.

Minn. Stat. §§ 550.136, 550.135, subd. 3.

Minn. Stat. §§ 550.135, 550.136.

If the writ of execution has not been served on the person holding the debtor’s earnings within one
year after service of the exemption notice, the creditor must serve the debtor with another notice of
levy before levying upon the debtor’s earnings. Minn. Stat. § 550.136, subd. 7.

Minn. Stat. § 550.136, subd. 8.

Minn. Stat. § 550.136, subd. 11.
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The debtor’s earnings must be held by the third party through the last
payment day within 70 days after the service of the writ of execu-
tion.>* After the 70 days end, the money is given to the sheriff.5

It is illegal for an employer to penalize a debtor for a sheriff’s levy on
earnings.>

(5) Unharvested crops

The sheriff may levy upon unharvested crops, but the crops will not be sold
until they are fit to be harvested.>”

(6) If the property to be levied upon is collateral for another creditor

The sheriff is free to levy upon personal or real property that serves as collat-
eral for another of the debtor’s creditors.>® The creditor receiving the property
must pay the secured creditor out of the proceeds as set out in the security
agreement.>

e. Debtor may satisfy the judgment and have property returned

After the sheriff levies upon the debtor’s property, the debtor may still satisfy the
judgment by paying the debt. If this happens, the debtor has the right to have the
levied property returned in the same condition it was in at the time it was taken, ex-
cept for the usual wear and tear of removal and preservation.®

2. Sheriff's execution sale

The writ of execution will also typically direct the sheriff to sell the levied property.o!
The sheriff must first give notice of the sale directly to the debtor and to the public.¢?

For personal property, the sale notice must be posted in three obvious places in the
county for at least ten days before the sale.%® For real estate, the notice must be posted
and published in a legal paper for six weeks before the sale.®* A sheriff’s sale is a public
auction for cash.®® The sheriff must sell only the minimum amount of the property
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Minn. Stat. § 550.136, subd. 12.

Minn. Stat. § 550.136, subds. 11-12.

Minn. Stat. § 550.136, subd. 13.

Minn. Stat. § 550.17; Gillit v. Truax, 8 N.W. 767 (Minn. 1881).

Minn. Stat. § 550.16.

Minn. Stat. § 550.16.

22 DUNNELL MINN. DIGEST, Execution § 3.00 (4th ed. 1994); Banker v. Caldwell, 3 Minn. 94 (1859).
Minn. Stat. § 550.04.

Minn. Stat. §§ 550.18, 550.19, 645.12. At or before the time of posting, the sheriff must serve a copy of
the sale notice on the debtor.

Minn. Stat. § 550.18(1).

Minn. Stat. § 550.18(2).

Minn. Stat. § 550.20.
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needed to satisfy the judgment.®® Real property that can be divided must be divided to
avoid an over-levy.®” Personal property must be sold in the sight of those at the sale.%

The proceeds from a sheriff’s sale must first be used to cover all reasonable expenses in-
volved in enforcing the order and holding the sale.®® The creditor’s debt is paid next,
along with interest.”0

B. Garnishment

Creditors sometimes use garnishment to recover debts. Garnishment forces a garnishee—a
bank, employer, or anyone else who owes money to the debtor or has the debtor’s money—to
hold the debtor’s money and then turn it over to the creditor.”" A creditor may garnish at any
time after entry of a money judgment.”?

Garnishee

In a garnishment, the garnishee is the third party who owes money to
the debtor or is holding the debtor’s money. Banks and the debtor’s em-
ployers are common garnishees.

Garnishment can affect bank accounts and wages; it can also affect other payments to farmers,
such as milk checks. Debtors can exempt some money from garnishment, and they also have
notice rights, although debtors sometimes learn about garnishments after the fact.

At some point in the garnishment, three things happen, although the order of these events may
vary: (1) the creditor sends a summons to garnishees telling them to hold the debtor’s money,
(2) the debtor receives an exemption notice and may claim exemptions, and (3) the creditor col-
lects the money from the garnishees.”

1. Garnishing earnings

Creditors may garnish the debtor’s earnings.” This is similar to the levy upon earnings
discussed earlier at page 134, but in a garnishment, the creditor rather than the sheriff
takes the earnings.

66  Minn. Stat. § 550.20.

67  Minn. Stat. § 550.20; Zetah v. Isaacs, 428 N.W.2d 96, 101 (Minn. Ct. App. 1988).

68  Minn. Stat. § 550.20.

69  Minn. Stat. § 550.051, subd. 1.

70  Minn. Stat. § 550.051.

71  Minn. Stat. § 571.71.

72 Minn. Stat. § 571.71(3).

73 Inall cases, the debtor must be served a notice of the garnishment summons and other papers
served on the garnishee, along with an exemption notice, within five days after service on the gar-
nishee. Minn. Stat. § 571.72, subds. 4, 8.

74  Minn. Stat. § 571.71.



Chapter Five
Unsecured Credit and Judgments 137

a. Steps in the process

(1) Notice to the debtor

At least ten days before the debtor’s wages are garnished, the creditor must
serve the debtor by mail with a garnishment notice and wage exemption
form.” The debtor can return the form and claim a wage exemption. If the
creditor does not receive an exemption claim within ten days after the gar-
nishment notice is served, the creditor may go ahead with the garnishment.”

Even if the creditor has gone ahead with the garnishment, the debtor does
not necessarily lose the right to claim an exemption. If a proper exemption
claim is made after the garnishment takes place, the debtor’s money will
eventually be returned to the debtor.”” The process for claiming exemptions is
explained in more detail below.

(2) Summons to the garnishee

The garnishment is triggered when the creditor sends a garnishment sum-
mons to the garnishee.

b. Defining earnings

For the purposes of garnishment, earnings include pay from a job as well as a pay-
ment for family farm production that is still held by a third party.”® This means that
milk checks and payment for the sale of livestock and other agricultural production
can be garnished as earnings.”

c. Limits on wage garnishment

Creditors can only garnish part of the debtor’s earnings.®° Two types of limits ap-
ply, both of which are tied to the debtor’s disposable earnings. Otherwise, the gar-
nishee is required to retain the debtor’s earnings equaling up to 110 percent of the
creditor’s claim.8!

(1) Defining disposable earnings

Disposable income is defined as the earnings that remain after legally re-
quired deductions—such as Social Security and federal and state income tax
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Minn. Stat. §§ 571.924, 571.72, subd. 8. If more than one year has passed since a garnishment notice
was sent, a garnishment for the same debt requires another notice.

Minn. Stat. § 571.926.

Investors Sav. Bank v. Miller, 440 N.W.2d 168 (Minn. Ct. App. 1989).

Minn. Stat. §§ 571.921(a)(2), 500.24, subd. 2.

Minn. Stat. §§ 571.921(a)(2), 500.24, subd. 2. Earnings include money already paid or owed for the
sale of agricultural products, livestock, or milk when the farmer is a family farm, family farm corpo-
ration, or an authorized farm corporation.

Minn. Stat. § 571.922.

Minn. Stat. § 571.72, subd. 2(5).
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withholding—are taken out of the check.82

(2) Twenty-five percent of disposable earnings

The creditor may not garnish more than 25 percent of the debtor’s disposable
earnings.83 Once deposited in a bank, the remaining 75 percent of disposable
earnings remain exempt for 20 days.8

For example, if the debtor’s disposable income is $500 a week, the most that
could be garnished from that week’s income—according to the 25 percent
limitation—is $125.

(3) Creditors must leave a minimum of disposable earnings

Creditors must also leave a minimum amount of disposable earnings in each
check.® This amount is based on the federal minimum wage. At present, the
minimum disposable earnings that must be left in a check each week after
garnishment is $206 ($5.15 x 40 = $206).8¢ If the federal minimum wage
changes, so will this minimum.8” Once deposited in a bank, the exempt earn-
ings remain exempt for 20 days.88

For example, if the debtor’s disposable income is $250 per week, the most
that could be garnished from that week’s pay—according to this limita-
tion—is $44.

(4) How these limits work together

Creditors must apply the garnishment limit that leaves the debtor with the
most earnings left over.8

d. Wage exemptions — some earnings cannot be garnished

Some earnings are completely exempt from garnishment.” These include: (1) Social
Security benefits; (2) unemployment insurance; (3) veteran’s benefits; (4) accident,
disability, or retirement pensions or annuities; (5) life insurance proceeds; (6) earn-
ings of a minor child; and (7) social welfare relief based on need, such as Minnesota
Family Investment Program (MFIP) and Supplemental Security Income (SSI). These
funds remain exempt even after they have been deposited in a bank or other finan-
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Minn. Stat. § 571.921(b).

Minn. Stat. § 571.922(1).

Minn. Stat. § 550.37, subd. 13.

Minn. Stat. § 571.922(2).

The minimum amount of disposable earnings that a debtor must have free from garnishment per
week is 40 times the federal minimum hourly wage. When the pay period is more than a whole
number of weeks, each day is counted as a fraction of a week. At present, the federal minimum
wage is $5.15 per hour. 29 U.S.C. § 206(a)(1).

Minn. Stat. § 571.922(2).

Minn. Stat. § 550.37, subd. 13.

Minn. Stat. § 571.922. Different rules apply if the garnishment is for unpaid child support.
Minn. Stat. §§ 571.72, subd. 8, 550.37.
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cial institution.”! In tracing these funds, the first-in, first-out accounting method is

used.

First-in, first-out accounting

In tracing exempt funds that have been deposited in a bank account,
the law applies what is known as a “first-in, first-out” method of ac-
counting.

Suppose, for example, a debtor who had $500 in nonexempt money in
an account deposited $1,000 of exempt income in the same account and
later deposited $2,000 more in nonexempt money. The total balance is
then $3,500, and the total exempt balance is $1,000.

If the debtor then spends $800 of the money in the account, the total
balance would be $2,700, and the exempt balance would be $700.

The first-in, first-out accounting method assumes that the $800 spent
first took the $500 nonexempt money, because it was deposited first,
and then used $300 of the $1,000 of the exempt balance, because it was
deposited second.

e. Seventy days of earnings can be garnished

Garnishment of earnings continues for each payday that falls within 70 days after
the garnishment summons was served on the garnishee.”?

f. If earnings already serve as collateral for a secured creditor

If the debtor’s earnings already serve as collateral for a secured creditor, the se-
cured creditor has priority over the garnishment creditor in the earnings. This
means that if a debtor has $1,000 in nonexempt earnings and a secured creditor has
a claim of $800 on those earnings, the garnishment creditor could claim no more
than $200.

g. Employers may not retaliate

An employer may not fire or discipline an employee as a result of a garnishment.?*
If this happens, the employee may bring a legal action against the employer within

91  Minn. Stat. §§ 571.913, 550.37, subd. 13.

92  Minn. Stat. § 571.73, subd. 3(1).

93  Minn. Stat. § 571.81, subd. 2. This applies to all garnished assets, earnings, property, etc. A debtor’s
assignment of a security interest in property within ten days before a garnishment is invalid. Minn.
Stat. § 571.81, subd. 2.

94  Minn. Stat. § 571.927.
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the next 90 days.? If an employer is found to have violated this law, a court may or-
der the reinstatement of the employee and other necessary relief.%

2. Garnishing money in a bank account

Money deposited at a bank or other financial institution may be garnished.?”
a. Bank receives a summons and retains the debtor’s money
To garnish money in a bank account, the creditor must first send legal papers, in-
cluding a summons, to the bank.? The bank must retain up to 110 percent of the
creditor’s claim against the debtor.” The debtor cannot withdraw this money, and
checks written on the account may bounce.
b. Bank notifies debtor
Within two business days after the bank receives the garnishment summons, it
must notify the debtor of the garnishment by first class mail.'® This notice must in-
clude an exemption form and explain that the bank is holding the debtor’s money.
c. Exemptions
Debtors should read the exemption notice carefully. Claiming exemptions ex-
plained in the notice may result in at least some of the held money being released to
the debtor.191 Exemptions from bank account garnishment include money that
would have been exempt from garnishment as earnings, such as Social Security
benefits, unemployment insurance, workers” compensation, veteran’s benefits, life
insurance proceeds, and the earnings of a child.!02
d. Claiming an exemption
To claim an exemption, the debtor must fill out, sign, and mail or deliver the ex-
emption form to both the bank and the creditor’s lawyer.1% If the debtor returns
the exemption form within 14 days of the date the bank sent the notice, the bank
should still be holding the money.1%4 If the exemption form is returned after
14 days, the bank may have released the money to the creditor.1% The debtor can
still get the money back, but it will take longer.1% If the creditor does not challenge

95  Minn. Stat. § 571.927, subd. 2.

96 Minn. Stat. § 571.927, subd. 2.

97  Minn. Stat. § 571.91.

98  Minn. Stat. §§ 571.911, 571.912.

99  Minn. Stat. §§ 571.911, 571.912.

100 Minn. Stat. § 571.913.

101 Minn. Stat. §§ 571.912, 571.913.

102 Minn. Stat. § 571.912.

103 Minn. Stat. §§ 571.912, 571.913.

104 Minn. Stat. §§ 571.912, 571.913.

105 Minn. Stat. § 571.913.

106  Investors Sav. Bank v. Miller, 440 N.W.2d 168 (Minn. Ct. App. 1989).
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the exemption, seven days after the bank receives the exemption claim, the bank
should release the money to the debtor.10

e. Creditors can challenge the exemption

A creditor may challenge the debtor’s exemption claim.1%8 If the creditor does so,
the bank will not release the money the debtor claimed as exempt until a court rules
on the issue.!® The objection to the exemption must be sent to the debtor.110 It
should include a form that the debtor may use to request a hearing to defend the
exemption.!1!

f. Courts must help the debtor defend the exemption

If the creditor challenges the exemption, the debtor must defend the exemption.112
If the debtor does not, the exemption is lost. Within 10 days after the creditor’s ob-
jection to the exemption is given to the debtor, or within 13 days after the objection
was mailed to the debtor, the debtor must file with the court the request for hearing
form that was included in the creditor’s challenge to the exemption.!® The court
will send a copy of the hearing request to the bank.!4 If it is possible that the bank
might not receive the request mailed by the court within the required time period,
it is recommended that the debtor personally deliver a copy of the hearing request
to the bank to ensure that the bank continues to hold the funds and does not turn
them over to the creditor.!’> Court employees must give help with writing and fil-
ing these papers to anyone who does not have a lawyer.11¢

g. Court then decides

If the debtor files the hearing request on time, the court will conduct a hearing
within five business days to decide whether or not the exemption is valid.!” The
bank will hold the debtor’s money until the court makes a decision.!!8

3. Garnishing other personal property

Although not usually used for this purpose, garnishment may be used by the creditor
to get third parties to turn over to the creditor other property owned by the debtor.11?
All nonexempt personal property may be taken this way. The debtor must receive an
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Minn. Stat. §§ 571.914, 571.915.
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exemption notice and a copy of the garnishment summons and notice.'?0 The exemp-
tions for this garnishment include the same basic exemptions discussed later at page 145
for judgment liens, such as a homestead, a motor vehicle, and farm machinery.12! A
court may order the garnishee to give the property to the creditor.12

4. Prejudgment garnishments

In very limited circumstances, the law allows a creditor to get a garnishment even before
the court issues a money judgment. In such a case, which is known as a prejudgment
garnishment, the debtor has no chance to argue his or her case in a hearing.1?3 Prejudg-
ment garnishments should be very rare and are likely to happen only when the creditor
can show the court that the debtor is likely to take actions that will somehow defraud
the creditor and unfairly prevent the creditor from collecting under the normal proce-
dures.!?* This might include, for example, proof that the debtor has tried to remove or
hide property that could be taken by the creditor in a garnishment.

C. Summary executions

A summary execution of a money judgment may be issued to the creditor’s lawyer instead of to
the sheriff.1?> In practice, a summary execution is similar to a garnishment.

1. $10,000 limit

Summary executions are limited to $10,000 per execution.126

2. Targets earnings and bank deposits — not other property

In a summary execution, the creditor’s lawyer gets a writ of execution from the court
and sends it to the party who has the debtor’s money—most often a bank, although it
can be an employer or anyone else who holds the debtor’s earnings and deposits.!?” The
money is then given directly to the creditor.!? The creditor’s lawyer may therefore col-
lect both the debtor’s nonexempt earnings—including earnings from selling agricultural
products such as milk—and the debtor’s money in a bank or other financial institution.
The lawyer may not use the summary execution to seek other types of personal prop-
erty, such as equipment or livestock.1??
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Minn. Stat. §§ 571.72, subd. 4, 571.74.
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3. Exemptions apply

The summary execution process is limited by the same debtor exemptions that apply to
garnishment, and it is controlled by the same notice requirements as well.13

D. Attachment

In an attachment, a creditor who has started a lawsuit seeking a judgment against a debtor may
get a court order to seize—technically known as “attach”—the debtor’s property.13! Attachment
is different from most other creditor actions because it happens before the creditor wins any
judgment. In other words, it allows the creditor to take the debtor’s property before the court
decides for certain that the debtor owes the alleged debt to the creditor. Attachment would
likely be used only very rarely against a family farmer. Courts should only allow it if the debtor
has acted fraudulently, or if the court is convinced that the debtor is about to remove or sell
nonexempt property with the intention of defrauding the creditor.3 If the court grants the
creditor the right to an attachment, nonexempt personal property, wages, and nonexempt real
estate may be taken.13® Attachment may also trigger farmer-lender mediation.'3* Chapter Seven
discusses mediation.

V1. Discovering assets

Sheriffs usually do not engage in detailed investigative work to find a debtor’s property. In-
stead, the creditor or the creditor’s lawyer is expected to tell the sheriff where to find the prop-
erty. If the sheriff is not able to find the debtor’s property and returns the writ of execution, the
power of the writ ends and a new one must be issued to try again.!3> This process may be re-
peated for as long as the judgment is in effect.

If a creditor is having a hard time finding the debtor’s assets, the creditor may use several legal
tools against the debtor.!3 For example, the creditor may demand a deposition, which requires
the debtor to answer questions under oath about his or her assets.!3” Other people who might
know where to find the debtor’s assets may be subject to deposition as well.13 The creditor can
also force the debtor to produce documents and other material about the debtor’s assets.!® This
might include, for example, records, tax returns, or canceled checks.!% If the sheriff returns an
execution without full repayment, the creditor may also ask the judge to bring the debtor to
court to answer questions under oath about the debtor’s assets.!*! The debtor may also be forced

130 Minn. Stat. §§ 551.04, 551.041.
131 Minn. Stat. § 570.02.

132 Minn. Stat. §§ 570.02, 570.025.
133  Minn. Stat. §§ 570.026, 570.051.
134 Minn. Stat. § 583.26, subd. 5(a).
135 Minn. Stat. § 550.051.

136 Minn. R. Civ. P. 69.

137  Minn. R. Civ. P. 30.

138  Minn. R. Civ. P. 30.01.

139  Minn. R. Civ. P. 34.

140 Minn. R. Civ. P. 34.

141 Minn. Stat. §§ 571.01, 575.02, 575.04.





